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INTHE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record N·o. 2570 
THE WAVERLY E"EED COMPANY, ·1NCOR:PORA.TED, .. 
Appellant, · 
versus 
CANNIE B. HARRELL A.ND METROPOLITAN LIFE lN .. 
SURANCE COMPANY, A FOREIGN.CORJ?ORA .. 
TION, Appellees. · 
PETIT[ON FOR APPEAL . 
. To the Honorable Chief Jitstice and Associate Justices of the 
Supreme Court of Appeals of- Virginia: 
Your petitioner, Waverly Feed Company, Incorporated, 
respectfully represents : 
That it is aggrieved by a final decree of the Circuit Court 
~f Sussex. Coul!-t~, ente~·ed .on th~ 13t~ day of O~tober, 1941, 
m a certain SU1t m equity m whic.h A'ppollant was the Com ... 
plainant and Appellees wer~ Defendants, and respectfully 
prays· that an appeal be granted it from said dooree dismiss• 
ing Appellant's bill. Transcript of the record is fl.led here• 
with as a part of this petition. 
In this petition Appellant will be referred to as Complain• 
ant, and Appellees as Defendants, in like manner as 
2* *they were referred to in the Court below.. Figures in 
parentheses are references to pages of the record. _ 
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ASSIGN!IENT OF ERRORS. 
Complainant assigns as errors~ 
That the Court erred in-
-( 1) Refµsing to grant the relief prayed by Complainant 
and dismissing its biU; . 
( 2) Refusing to admit in evidence, and consider the cor-
roborated statements Qf Harvey Fleetwood concerning the 
disability payments in issue; and 
(3) Admitting in evidence, and considering, certain decla-
rations of Cannie B. H.a1·rell c-0ncerning the disability p,ay-
n;ients in issue. 
BRIEF STATEMENT OF FACTS. 
Harvey Fleetwood, and one by the name of Ford, were 
for many years engaged in a partnership known as Waverly 
·Fe~d -Company (R., p. 84). Mr. Fleetwood was an executive 
,officer in the Bank of Waverly {R., p. 47), and gave little of 
his time to the husiness. Mr. Ford remained its active man-
ager until 1922 (R., p. 198), when, with the consent of Mr. 
Fleetwood, he sold his interest to the Defendant Harrell, 
whereupon the business was incorporated with Mr. Fleet-
3• wood as President, Lottie ~ A. Fleetwood, his wife, Vice-
President, and Cannie B. Harrell, Secretary and Treas-
urer, and with Eula vV. Harrell, his wife, they constituted 
the board of directors. Mr. Harrell became general manager 
and thereafter had almost exclusive charge of the entire busi-
ness (R.; pp. 198, et seq.). Fifty shares of stock were Issued 
of the par value of One Hundred ($100.00} Dollars each, of 
which Mr. Fleetwood held 24, Mrs .. Fle.etwood 1., Mr. Harrell 
24, . and Mrs. Harrell 1. 
In 1927) or thereabout, a certain policy of insurance was 
taken on the life of Harvey FleetwoodJ in the sum of $5,000 .. 00, 
wherein the corporation was beneficiary and for which it 
paid the premiums. In May and June of 1927, Mr. Harrell, 
1witk funds· of tlie corpomtion (R., pp. 201, 202), took two 
policies of insurance, in the sums of $5,000.00 a11:d $10,000.00; 
respective~y, on his own life, with the Metropolitan Life' 
Insurance Company, Exhibits A and B, in which the cor-
poration was n~ed o,,~ER, and to which he caused to be 
attached a provision that upon his total and permanent dis-
a!bility there would be paid t? himself the sum of $50.00 per 
month from the $5,000.00 pohcy and $100.00 per month from 
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the $10,000.00 policy. For the disability riders the Metro-
politan ~barged extra premiums of $16.05 and $32.10 on the 
respective policies· whieh Mr. Harrell paid, and continued 
iliereafter to pay, annually, with funds of the corporation, 
(R., p. 201), no part of which did he ever charge to him ... 
4• self and *for which no authority of the directors or stock; 
holders was given (R., p. 202). 
In April, 1932 (R., p. 176),· Mr. Harrell became totally and 
permanently disabled "rithin the meaning of the disaJbility 
provision mentioned above, and, in accordance with its con-
tract, the Metropolitan Life Insurance Company allowed, 
and proceeded to thereafter pay at regular monthly intervals, 
his claim thereunder. The first check for seven months dis-
ability (R., p. 176), in the sum of $1,400.00, arrived· in No-
vember, 1932, and included $1,050.00 arising from the policies 
in issue (R., pp. 48, 203), and $350.00 from another policy 
which Mr. Harrell personally had with the Metropolitan. 
This $1,050.00 was deposited to the credit of the corporation, 
in the Bank of Waverly, on November 9th, 1932 (R., p. 48), 
and was not credited to Mr. Harrell on the books of the cor-
poration. On December 3rd, 1933, and December 31st, 1933, 
there was each time placed to the credit of t'he corporation 
in the bank $150.00, and $100.00 each month of January, 
March, April, May and June and $50.00 each month of July, 
August, September and December, 1933 (R., pp. 50, 51)', 
many of which deposits were made iby Mr. Fleetwood, none 
of which was credited to Mr. H a.·r-rell on the books of the cor-
poration. The corporate books-which appear not to have 
been kept by an experienced bookkeeper-had a special ac-
count for this disability insurance, and on this account ap-
pear quite a number of entries, but ,ie.Mr. F. L. Carr, the· 
5• bookkeeper, testified that he was not experienced; that 
he did not handle the disability payments and only put 
down what would appear on deposit slips made by Mr. Har-
-rell or Mr. Fleetwood, ,or what they told him, and sometimes 
one or the other would bring him cash. Even under this 
haphazard method the '' disability account''- shows that the 
corporation received in 1934, $250.00, and in 1935, $400.00. 
From June 9th, 19:33, up to the time of his death, hereafter 
noted, there was placed to the credit of Mr. Fleetwood's per-
sonal special account, in the Bank of Waverly, identified as 
Waverly Feed Company ''Special Account", by Mr. HarreU, 
the sum of $50.00 each month, which came direct from the 
disability insurance received by Mr. Harrell (R., pp. 178, 
204); and generally there was a. deposit of $50.00 to the 
credit of the corporation's own account and Mr. Harrell kept 
$50.00 for himself. 
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During all this time Mr. Harrell remained in charge of . 
the business, notwithstanding his disability, to the extent 
of hiring and firing the· employees and overseeing the busi-
ness, and from 1932, 'U,p to and including 10ll8, the yearly 
audit of the books of the corporation, made by A.. Lee Rawling 
and Company, Certified Public Accountants, and the corporate 
income tax reports to the Federal Government, WHICH 
."\VERE SIGNED BY MR.. HARRELL, ·as Treasurer of 
6~ the corporation (R., p. 207) * (See Exhibits C, D, E, F, 
and G, also photostats of original returns in evidence), 
showed that the corporation received as disability payments 
$1,350.00 for the year 19?2 and each and every year from· 
1933 the sum of $1,800.00 (R., pp .. 118-122·, 208, et seq.). 
Not only did Mr. Harrell sign the reports while Mr. Fleet-
wood was living, but on the 8th day of June, 1939, more than 
three months after Mr. Fleetwood's death;. he signed the in-
come tax report for the corporation for the year 1938, ·in 
which he certified on his oath, as he had the previous· years, 
. that the corporation (paO"e 2 of the tax report) had, during 
the year 1938, received $1,800.00 from disability insitrance. 
This report was also signed by F. L. Carr, as accounting of-
:fitcer of the corporation, and the yearly _audits show that this 
money was credited to Mr. Harrell a.-nd Mr. Fleetwood in 
eqiwl amounts (R., pp. 126-132). 
In 1938 the· retail store was disposed of and since then ef-
fort has been made to realize on its intangible assets.-
Sometime prior to his death Mr. Fleetwood transferred 
23 of his · shares in the corporation to Lottie A. Fleetwood, 
his wife, so that thereafte.r she owned 24 shares and he owned 
one share (R., p. 83). 
Mr. Fleetwood died on March 1st, 1939, after which the 
insurance on his life, in the suni of $5,000.00, in which the 
· corporation was beneficiary, was ·paid and at once •paid 
7* to the Bank of Waverly on the qbligations of the corpo-
ration (R., p. 201). 
· A few days after Mr. Fleetwood's death Mr. Harrell went 
to his home and there had a conversation with Mrs. Fleet-
wood, in the presence of her son (R., pp. 84, 98), concerning 
the affairs of the corporation, and the disability insurance 
in particular, in which he stated that the disability benefits 
belonged to the corporation (R.., p. 98), which he received as 
manager (R., pp. 88, 108), and that he desired to handle the 
same as he always had, that was, pay $50.00 to her, retain 
$50.00 for himself, and pay the Bank' of Waverly $50.00 eaoh 
month on the corporation's obligations (R., pp. g.2, 99, 106), 
explaining that it would take about two years to pa.y th~ ob-· 
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ligations in that way and after that each would draw $75.0Q 
(R., pp .. 88., 91) ; that he wished however., she would dis~uss: 
with her son-in-law, who was a lawyer., the amoun(.w)lieh 
would ordinarily .accrue on Mr. Fleetwood's one share from 
ihe disability insurance (R., pp. 85, 90), because there was. 
no administrator and he didn't want to get into any trouJble 
aJbout that part, but if he .said it was all right he would pay 
it all to her (R., p. 86). All of this was not only tes.ti:6.ed to 
by Mrs. Fleetwood, but by her son, Harvey Fleetwood, Jr. 
(R., p:p. 107-113), and later discussed with Frank E .. Butler, 
.Jr., Mrs .. Fleetwood's son-in-law (R., Pil· 135-137) .. 
Thereafter Mr. Harrell paid to Mrs .. Fleetwood $50.00 eanh 
month as the disability payments were received-•even 
s• mailing one check to .Suffolk:-for the months of Mareh, · 
April and ·May (R., pp. 89, '91), and put a like amount. 
to the credit of the corporation in the Eank (R., pp. 90, 93). 
Sub~que~t to the discussion with 1\fr~, Fleetwood Yr. Har-
rell talked to Mr. Butler, Mrs. Fleetwood 's son-in-law, ,a law-
yer (R., p. 135), at which time Mr. Harrell told 'Mr .. Butler 
that the Waverly Feed Company had $15D.OO ·coming in eacli 
month from disability insurance (R., p~ 136), and he was 
worried about giving Mrs. Fleetwood the part that sh-ould 
go to l\7Ir. Fieetwood's share from the insutance payments, 
because no administrator had· qualified, at which time Mr. 
Butler g·ave Mr. Harrell his personal guarantee against any 
loss he nrig·ht incur by reason of his paying any sum to Mrs. 
Fleetwood on account of the one sl1are owned by Mr. Fleet. 
wood (R., p. 136). 
As late as June 22nd, 19·~9, Mr. F. L. Carr, under the super-
vision of Mr. Harrell, got up a statement, or trial balance 
·{see exhibit H), of the e.orporation's status from January 
31st, 1939, to June 22nd, 1939, in wllich statement is shown} 
an income er~dit .of $250.00 from disrubility 'insuranee (R., pp. 
161-162), whieh 1s at the rate of $50.00 per -month for :five. 
months, and all of which· went to the bank aeoount or the 
corporation (R., P·· 163). · 
On May 30tb, 1939, Mrs. Fleetwood-who was then living 
in Suffolk-was in Waverly, and seeing Mr. Harrell at a 
distance, went to speak to him. Mr. Harrell then told 
9• •Mrs. Fleetwood that he had something awful to tell 
her; that his wife had found out about the way the in• 
surance obeck was made to him. personally and not as man-
ager and had made him promise not to pay any of it out any 
more; that he had stood out against ·her for -some time, but 
he was incapacitated a.nd Q<>uldn 't stand it any longer; that 
a man had to have some peace, and he could pay her no 
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. . 
more, whatever happened {R.2 pp. 942 97). With the pay-
ment for May all payments to M:r.s. Fleetwood and the cor-
poration ceased and Mr. Harrell, when this suit was insti-
, tuted, had colleeted and retained $450.00, for which he should 
have ·accounted to the eorporation, but' which he spent under 
the elaim that it was his (R., p. 213). 
Other important faets will appear in the course of this 
petitio~~~ : . ·: 
,. ,4 ' 
~SIGN11:E-NT OF ERROR NUMBER (1). 
That the =Court ened in-
(1) Refusing to grant the relief prayed by Complainant 
and dismissing its bill .. 
THE QUESTIONS PRESENTED. 
Two questions are presented for consideration, and will be 
argued together. 
First: Whether a corporation is entitled to the benefits 
of a contract made by one of its officers for his 6 own 
10• benefit with corporate .funds; and 
Second: Whether the burden of proof is upon the 
Complainant, or Defenil()Jfl,t, Cannie B. Harrell, (Jffl,d, if 111pon 
Harrell, whether he has sustained the b·urden. 
The Defendant admits he paid no funds of his own for the 
disability insurance, and that the funds used therefor were 
corporate funds of Complainant; nor did he ever pass any 
consideration to the corporation therefor, or have the con-
sent of the stockholders and directors thereabout .. He, there-
fore, falls squarely within the status of a trustee as to the 
policies and all funds received and unaccounted for, and 
holds the same for the use and benefit of the Waverly Feeq 
Company, Incorporated. . 
In 7 R. C. L. 479, it is said: . 
''The general rule of agency which prohibits an agent from 
representing both himself and his principal in a transaction 
in which their interests are adverse and antagonistie applies 
where a corporate officer attempts to represent both himself 
as an individual and the oorporation in a transaction in which 
his and the corporate interests are adverse and antagonistic. 
Actual injury is not the prine.iple · upon which the law pro-
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_.ceeds in condemning sucl1 contra.rts. Fidelity in the agent 
is what is aimed at, and, as a, means of seeuring it, the law 
will not permit the agent to place himself in a situation in 
which he may be tempted by his own private interest to dis .. 
regard that of his principal. Though the contractor.a may, 
as members of the board, have acted honestly; and solely 
with reference to the corporate interest, yet, if they have 
B;Cted otherwise; they occupy a position which puts it in their 
power to conc.eal the evidence of the facts, and to defy 
11 ~ *detection. If, therefore, such contracts were to be held 
valid until shown to be fraudulent or oorrupt the re-
sult, as a general rule, would be that they must be enforced 
in spite of fraud or corruption. There also enters into it 
the legal principle that, in order to make an express eon .. 
tract, there must be the assent of two separate independent 
minds; that no man can effectually make a. contract with him-
self.'' 
13 Am. Jur. 955, contains the same language. 
And in 7 R. G. L. 456, it is said : 
"While directors of a. corporation may not be in the strict 
sense trustees, it is well established by the decisions that 
they occupy a quasi fiduciary rela.tion to the corporation and 
its stockholders. '])he entire management of corporate af-
fairs is committed to their charge, upon the trust and con-
fidence that they shall be cared for and managed within the 
limits of the powers conferred by law upon the corporation, 
and for the common benefit of the stockholders. Thev are 
required to a.ct in the utmost g·ood faith, and in accepting 
the office they impliedly undertake to give to the enterprise 
the benefit of their best care and judg1nent, and to exercise 
the powers conferred solely i'll· the interest .of the corporation. 
Clothed with the power of controlling the property and 
managing the affairs of the corporation, without let or 
hindrance, as to third persons they are its· agents, but as to 
the corporation itself, equity holds them liable as trustees. 
Nor is it possible to limit the duty of a director ,of a corpo-
ration in this respect, to the time while he is acting as a 
direetor under any special delegation of power, or is in at-
tendance at meetings of the board. Such a limit would de-
prive the rule of almost all its efficacy, and would facilitate 
innumeraible evasions of its force. That the power of a di-
rector to act for or to represent the corporation may be so 
limited, in respect to its being bound by his acts, does not 
furnish any gTotmd for saying that his fiduciary character 
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and consequent duties are subject to the same limit. On 
the contrary, these must be held to continue so long as 
12• his directorship continues. And it is *well settled tha.t 
while occupying such fidueiary relation they are pre-
cluded from receiving any per$onal advantage without the 
fullest disclosure to and assent of all concerned. And it is 
held that a director occupies a trust relation not only to th~ 
present stockholders but also to those who may become such 
in the future, and that, for this reason, where directors have 
profited in some secret way, stockholders who are subse .. 
quently admitted may demand that an account of the profits 
shalU be made to the corporation.'' (Italics supplied.) 
In Clark on O'orporations (3rd. Ed.) 633, the Author says: 
''However much the authorities may disagree in the use 
of terms to describe the relation, they all agree that the rela-
tion ·is a fiduciary one, and it is generally to express this idea 
tha~ the relation is spoken of as a 'trust relation.' It would 
seem· correct to say that as to third persons the directors 
are, in substance, the agents of their corporation; but as 
to the corporation itself, though they are not technically 
trustees, the courts hold them responsiible essentially as such, 
and particularly in the duty exacted of stric.test good faith. 
'' Since the reJation between the direc.tors and the corpo-
ration is :fiduciary, it follows that a director cannot, directly : 
or indirectly, derive any personal profit or advantage by 
reason of his position that is not enjoyed in common by all 
the stockholders, and both good morals and good law im-
peratively demand that he shall manage all the business 
affairs of the company with a view to promote the common 
interests, 'and not his own interest; and he cannot, directly 
or indirectly, derive any personal p,rofit or advantage, by 
· reason of his position, distinct from the other stookho1ders. 
'By assuming the office, he undertakes to give his best judg-
ment, in the interests of the c.orporation, in all matters in 
which he acts for it, ·untrammeled by any hostile interest in 
himself or others. There is an inherent obligation on his 
part that he will in no manner use his position to ad~ 
13~ vance his own interest as an •individual, as disting-uished 
from that of the corpo1;ation. And all secret profits 
derived by him in any dealings in regard to the co,rpo-rate 
enterprise must be accounted for to the corporation, even 
though the transaction in whic.h they were made also· ad-
vantaged the corporation of which he was director.' " 
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In .19 C . .J .. 1S. 16~, it is said:: 
"A direct.or -0r otber officer who contracts in behalf of the 
ccorpor.ation is precluded .fr-0m bav.ing any interest in, or de-
riving a profit -0r benefit from, the contract otherwise than 
:as a stockholder ·of tlie coa.~poration. He cannot gain any 
:rights u_nder such a cont:ract1 and he may be required to ac-
ccount . to .the corpor.ation for trre profits, ~.ommissioos, or 
,other benefits so derived by him. Such a contract is voidable 
:at the inst.a.nee .of the -corporation, .and injured stookhold-
1ers,. ·* • *' .. ' ' 
In Oe.ntf'al Land-Oo .. v .. Obenchain, 92 Ya. 142, Buchanan., 
,J ., in delivering tb.e .opinion of the Cbnrt, said~ 
'~'It ls settled law that .an agent employed to purchase or 
to -sell, or to act in any other business,. will not be permitted 
io make profits for himself out of the transaction, and that 
profits so_ derived enure to the benefit of the princip~. And 
this rule of law applies equally to tbe promoters of a cor-
poration who occupy., like agents, fiduciary relations to the 
new oom~y. 
'. 'It may be stated as a general principle that in all cases 
where a person is either actually or constructively an agent 
-for another, all profits and .adva.ntag-es made or contracted 
for by him in the business, beyond the -or~ina.ry com pens a~ 
tion to be paid him by his principal., are for the benefit of 
his principal. Story on A[<1ncy (.8th ed.), sec.. 211; 2 Porn.. 
Eq. Jnr., sec. 959; 1 .tleach on Private Corp.., sec.. 237. 
14• · ,.,,These prineiples are specially applicable to cor-
porations, which can. only act by trustees or agents. 
The gTeat number of corporations, the enormous amount of 
wealth invested in them, and placed under the control and 
manag-.ement of agents and trustees, strongly demand of 
courts ,of justice a firm adherence to these- principles, and a 
rigid .applicati-0n of them to every ease coming within their 
operation ... H · 
In Rowland v. Kablr3, ~74 Va .. 343, 366, Spratley, J-) in de- . 
livering the opinion of the Courl, said: 
''The authorities are agreed that a director of a private 
corporation cannot directly or indirectly, in any· transaction 
in whieh he is under a duty to guard the interests of the 
corporation, acquire any personal advantage, OT make any 
profit for himself, and if he does so, he may ~ compelled 
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to account therefor to the Qorpora.tion. This does not mean 
that he may not deal with his corporation or sell hls property 
to the c9rpora.tion if the transactions are open, fair and 
honest, ~d the corporation is r~presented by competent ftnd 
authotjz~d . agents. The unbending rule is that the director 
must a~tU~ the utmost good faith,. and this good faith for--
bids pla~ingi'bimself in a position where his individual in-
terest clashes with his duty to his c.orporation. The purpose 
of the law is to secure :fidelity in the director. If, in violation 
of the gen~ral rule, he places himself in a. position in which 
he may be tempted, by his own private interest, to disregard 
that of the corporati~n, his transactions are voidable at the 
option of the corporation and may be set aside without show-
ing· actual injury. One who is entrusted with the business 
of another cannot be allowed to make that business an o·b-
ject o:f interest to himself. Fletcher Cyc. Corp. (Perm. Ed.), 
Vol. 3, sections 884, 922, 924, 926, 950; Uvton v. Produce Co.,. 
147 Va .. 937, 133 S. E. 576; United States v. Carter, 217 U. S .. 
286, 30 S. Ct. 515, 54 L. Ed. 769, 19 Ann. Cas. 594. 
'' 'This rule is wide o:f application, and extends to every 
variety of circumstances. It rests upon the principle that 
as long as the confidential relation lasts the trustee or other 
:fiduciary owes an undivided duty to his beneficiary, and 
15• cannot place *himself in any other position which would 
suhjec.t him to conflicting duties, or expose him to the 
temptat.ion o.f acting contrary to the host interests o.f his 
original cestui que trust. T!he rule applies alike to agents, 
partners, .guardians, executors and administrators, directors 
and managing officers of corporations, as well as· to technical 
trustees.' Pomeroy 's Eq. ,Juris., Vol. 3 (3d. Ed.), see. 1077. 
"In Wardell v. Union Pacific R .. Co., 103: U. S. 651,: 658,, 26 
L .. Ed. 509, the court said:: 
'' 'It is among the rudiments of the !aw that the ,same per-
son e-annot act for himself and at the same time,. with respect 
to the same matter, as the agent for another, whose interests 
are conflicting. Thus a person cannot be a purchaser oi prop-
erty and at the same· time the agent of the vendor. The two 
positions impose different obligations, and their union would 
at once raise a conflict between interest and duty; and, '' con-
,stituted as humanity is, in the majority of caseis duty would 
be _overborne in the struggle.'' Marsh v. ·rvhitmore, 21 VtT all. 
(88 U. S.) 178, 183 (22 L. Ed. 482). The law therefore will 
· always condemn the transactions of a party on his own be-
half when, in respect to the matter c.oncerned, he is the agem 
of others, and will relieve against them whenever their en 
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forcement is seasonably resisted. Directors of corporations 
and all persons who stand in a :fiduciary relation to other 
parties and are clothed with power to act for them, are sub-
ject to this rule; they are not permitted to occupy a position 
which will conflict with the interests of parties thoy represent 
and are bound to protect. They cannot, as agents or trustees, 
enter into nor authorize contracts on behalf of those for 
'!~om they are appointed to act, and then personally par-
ticipate in the benefits.' . 
''In many respects the rules governing the relationship 
of principal and agent, especially where a. dual agency is in-
volved, are similar to the· above. ..A man cannot be the agent 
of both the seller and the buyer in the same transaction with-
out the intelligent consent of both. Nor can he unite his 
personal and fiduciary character in the same transaction 
without such consent of the cestui que trust. Any secret 
or underhanded dealing in either case renders •such 
16* transaction voidable. The fairness of the contract or 
injury to the principal or ce.stui que trust is immaterial. 
Central Land Co. v. Obenchain, 92 Va. 130, 22 S. E. 876; 
Ferguson v. Gooch, 94 Va. 1, 26 S. E. 397, 40 L. R . .A. 234; 
Beury v. Davis, 111 Va. 581, 69 S. E. 1050; Cardozo v. Middle 
Atlatntic, etc., Co., 116 Va. 342, 82 S. E. 80; Williams v. Bol-
ling, 138 Va. 2·44, 121 S. E. 270. '' 
Let us apply the principles above to the facts. The de-
fendant was taken into a going business by Mr. Harvey Flee1 -
wood and their course of dealing indicates that not only did 
Mr. Fleetwood trust Mr. Harrell, but allowed him absolute 
jurisdiction and oontrol over a business which had, up to that 
time, made enough for one of the partners to retire. While 
an officer, director and general manager of Complainant and 
occupying such a position of trust and mutual confidence 
Harrell bought policies of insurance with corporate funds 
wherein the corporation. was described as owner and which, 
by a course of dealing over a period of twelve years, was 
considered in every way the sole property of the corpora-
tro~. Not only ~ere they so dealt with, but every act, every 
transaction, every detail shows that all parties in interest, 
especially the defendant Harrell; understood nothing· but that 
the whole policies and all the rights, privileges and ·bene.fi.ts 
.therefrom belonged to the corporation and not to the De-
fend.ant. He laiil no claim to the insurance, or benefits, du,r-
in_q the life of Mr. Fleetwood, or within three months there-
after, but consistently and promptly accounted for the 
17* *amount received by him just as soon as received. T·o 
everyone with whom he talked, Mrs. Fleetwood~ Harvey 
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Fleetwood, Jr., and Frank E. Butler, he affirmed the. owner-
ship of the disa.!bility payments by the corporation. 
The records of the corporation, and of the Bank of Waverly, 
many of the deposits in which were made by Mr. Harrell 
and marked '' Insurance Money''; not only show such ac-
counting, but also a separate account for t~e disability in-
. come, and it is undenied tl1at the funds received from No-
vember 9th, 19132, until June of 1939, either went to the cor-
poration, or were applied to its obligations, or were· divided 
by ·Mr. Harrell receiving $50.00, Mr. Fleetwood $50.00, and 
the corporation $50.00. 
'In Mrs. Fleetwood 's testimony, she states expressly that 
Mr. Harrell told her somebody liad been to his wife and told 
her how the checks were coming in, and that he had to 
promise her he would keep the money that he might stay at 
ho.me, hut however she found it out,· and regardless of the 
consequences, he had stood the nagging at home as long as he 
could and that he had to promise his wife he \vould send no 
more money, but keep, all of it himself, in order to have peace 
at home. If this were not the fact Mrs. Harrell, who was 
sitting. in the Courtroom listening to his ca.se, bad every op-
portunity to deny, as an interested party, the plain import 
of Mrs.· Fleetwood 's testimony, and it .is reasonable to 
18* suppose that •the ])efenclant did not use the testimony 
of his wife, b~cause he was afraid it would be advei;se, 
or, at least, 1mfavorable to his contention. 
Time and again in Mr. Harrell's testimony, which only 
the reading of his testimony will reveal., he plainly indicates 
his full knowledge and understanding that the ·money re-
ceived from the disability payments ·wa.s the corporation's 
and not his~ In addition thereto he certified on his oath 
to the Federal Government for seven y~ars that the corpo-
ration had received $1,800.00 each and every year, except the 
first, when it received $1,350.,00, as dtsability insurance, and 
in the audit of the corporation's books for the same number 
of years he was charged with half of that amount, and made 
no cop1plaint. . . . 
On ,June! 22nd, 19391, after Mr. Fleetwood's death, Mr. Har-
rell furnished a list of the assets and income of the corpo-
ration, niade by F. L. Carr, who was not then the regular 
bookkeeper, in which it is shown that 'the corporation re.., 
ceived disability payments for ,January, :H'ebruary, ]\Iarch, 
April and ·May, of 1939, at,the rate of $50.00 per month. As 
to these and other items, he i:;ays that he was trying to keep 
the corporation together by this constant and consistent ac-
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IC'Ounting .for -the disability payments,· .ignoring-· a like amount 
to Mr. Fleetwood, and tJ1en :to Mrs .. Fleetwood, which is un-
tenable when we consider that Mr. Harrell not-0nlv had 
19* no reason for putting *money in the corporation, whieh 
no one requested, or to give to Mr. Flee~wood arottnd 
$9,000.00, but that he did not credit h:4nself on the b~ks of 
the corporation therefor, or mention repayment to, Qr by 
:anyone, or take the corporation's note.. According to Mr. 
Harrell ':s contention he not only gave away $1,200.0Q per . 
year, but charged himself $900..00 on the books of the corpo-
ration for that pleasure. 
It will be noted that Mr. Harrell con tinned bis course of 
dealing for three months .after Mr. Fleetwood's .death, which. 
was done, he explained, because he felt sorry for Mrs. Fleet-
wood, although he knew her family well enough to· know that 
under no .stretch of the imagination would she be placed at 
ibe mercy of strangers. The in.escapable . conclusion from 
:all of this, bowever, is that Mr. Harrell waited until.he knew 
the voice of Mr. Fleetwood could not be heard ·before mak-
ing any contention which be knew Mr .. Fleetwood could at 
once refute. ·By his own hand, and to everybody with whom. 
he crune in ,contact con~erning the disab~lity pa~ents, }le af-
nrmed the ownership thereof by the corporatio~ until Mr. 
Fleetwood 's death. . 
It is interesting to note the attitude -0f Mr. Harrell, as 
well as the kind and character of his testimony. For ex-
ample, let us take his testimony dealing with the F~eral 
Income Tax Reports, which he signed eacli and every yea.r 
( R., pp. 206-211). 
20* *''Bv Mr: Woodward: 
'' Q. I hand you corporate income -tax reporti;_:_ 
'' A. I don't know anytbing a:bout them .. 
""Q. Wait a minute. 
The Court: Wait until -the gentleman asks you th·e ques .. 
tion beiore you answer. . . . 
·,'A. I don't know -anything R!bout the report~ 
.i 'The Court : He is asking you whether they are authentic 
pieces·of paper, as far a.s you lmow. 
~'Bv Mr. Woodward: 
""'Q. I hand you the corporate income tax reports for the 
Waverly Feed Company for -the years 1932, 193q, 1934~ 1035 
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and 1936, and ask you if you didn't each year sign the origi-
'nals ~nd a~knowledge them as authentic reports ,of your in-
come taxf 
'' A .. ·.I. wouldn't say I didn't see them or sign them because 
I don ~t 'l&bw .. 
''Q. ·You~usually look over what you arc signing and send-
ing to the Federal Government, don't you! 
"A. No, I-
''Q.· How do yon account for the fac.t that on page-
'' A. I left it to the auditor. 
''Q. Let me :finish the question .. 
"The Court: He has a right to answer it in his own way, 
'' Bv the Court: 
',· Q. Do you want to add anything more to your answer! 
".A. I left it to the auditor and the bookkeeper. 
''By Mr. Woodward: 
·21 * 4H ' 1Q. How long did you have your auditor look after 
the booksY 
'' A. Mr. Rawlings f 
''Q. Yes ... 
' ' A. As far as I can remember, he has always looked after 
them ever since we have been in business.. Each year he 
got them up and made out the income tax report. 
'' Q. On page 3 of this tax-
'' A. He didn't keep the set of books 
'' Q. On page 3 of the income tax report, does. it not show 
that disability bene:fiits of life insurance are $1,350.00! 
'' A. Here is insurance, yes. 
'' Q. It shows disability insurance? 
'' A. Yes. 
'' Q. Does it show it is an item of income of the corpora• 
tionf 
, '' A. That report shows it. · 
'' Q .. And it is thei corporation of which you were manager! 
'' A. I was manager. 
'' Q. Does page 3 of the report for 1933 show $1,800.00! 
''A. Yes. 
"Q. For the same thingf 
"A. It shows it, but if you will go back to the b,qoks and 
the deposit slips, I don't know where they got it from. I 
think thP.f. just knew that $1,800.00 was coming to me and 
they put 1t where they pleased. 
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'' Q. Does it show there was a cash value of the life insur-
ance of $7 45.00? 
22• *'' A. What? 
'' Q. An . increase in the cash value 1 
''· A. It was on Mr. Fleetwood. 
'' Q. I show you page 3 of the inoome tax report for 1934 
and ask you if it doesn't show disa-bility payments of 
$1,800.00Y 
"'A. It shows it but I don't know where thev got it. 
"Q. All income? .. 
"A. I don't know where they got it. 
"Q. On page 3 of the report for 1935, does it not show the 
same thing? 
"A. Yes. 
'' Q. On; page 3 of the return for 1936, does it show that 
·each of you received $600.00 as president and treasurer or 
the corporation Y 
"A. Yes. 
'' Q. The auditor that makes up these reports che·cks your 
books, does he not, Mr. HarrelU 
'' A. I don't know whether he does, or not I give the 
hooks to Mr. Carr and they can do, what they please with 
them. 
'' Q. And you abide by any results f 
"A. I guess I have to do it. I don't remember whether 
I signed all the returns, or not I signed some.'' 
Upon what evidence, contract or theory of law or equity. 
is the defendant entitled to receive and retain the disability 
payments f He paid no part of the premium for the insur-
ance, he did nothing· to earn the emolument, and least of -all 
has it ;been shown there was ever the slightest reason 
23* for •the corporation to provide for him in the event 
of casualty and every conclusion of logic is that the 
disability provision was added for the express purpose of 
compensating· the corporation for the loss it might -sustain 
from change of management,-and the manner of dealing 
with the funds until three months after Mr·. Fleetwood 's · death 
sustains this view. 
THE BURDEN OF PROOF. 
Defendant, Harrell, admits he bought the policies in issue 
as- an officer of the Complainant (R., p. 211), and used cor-
porate funds therefor, which, alone, would cast upon him the 
burden of proof, but asid~. from this, it is well settled, that 
I 
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the butden is. upon an officer, director or agent-each of 
which was Mr. Harrell-to show, that any private benefit he 
received from or by virtue of his position was with full and 
free disc.Io sure of an· the facts and circumstances and with 
the full consent of all the stockholders. · 
Thus in Fletcher Cyc. Corporations, Vol. 4, page 3586, 
et seq., the learned author_ says: · 
'' As hereafter stated, there 1s some diversity. of opinion 
in the decisions as to whether transactions between a corpo-
ration and its officers, where the corporation is represented 
in the transaction by other officers, is voidable at the option 
of the corporation merely because o.f the relationship of the 
parties, or whether the transaction c.an be avoided only where 
unfair or entered into in bad faith. The weight of authority 
is in favor of the latter rule, although if the officer repre-
sents both parties to the transaction it is almost universally 
· held that it is voidable merely because *of the relation-
24e ship. In t:Qis connection, however, the question to be 
considered is what are the presumptions and upon whom 
the burden of proof rests where tbe gr011nd urged for set-· 
ting aside the transaction is that it is unfair or entered into 
in bad faith. As to this matter, the oourts agree that while 
there is no presumption of unfairness or bad faith in the 
first instance, unless the facts of the particular case are 
such as to naturally raise such a presumption, yet the burden 
of proving that the transaction was fair and in good faith 
· is always upon the officer seeking to uphold it. * • * 
"The law is well settled, so far as the governing rules are 
concerned, as .to the effect of corporate transactions or con-
tracts where the corporation is represented by an officer who 
is also. the opposing party to the transaction or contract or 
whose interests in the particular transaction or contract are 
· adverse. to those of his corporation, as follows, viz.: 
'' 1. iSuch transactions or contrac;ts are not void but merely 
voidable, except perhaps in a very few jurisdictions. 
''2. The corporation may evade liability on, or set aside, the 
transaction or contract merely because of the dual relation 
of the corporate officer, without regard to its fairness or 
his good faith. 
'' 3. The transaction or contract may be ratified by the cor-
poration so as t9 pr_eclude it attacking the deal on this greund, 
or the right to attack may be barred by the laches of the· 
corporation. 
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'·'The difficulties encountered are th-ese-: (1) when -and 
imder what conditfons may the ~rpora.tion b-e sa.id to be 
represented by the officer?'; {2) wben and und-er what con-
,ditions may a .corporate officer be said to be adversely in-
terested, within this rule f ; { 3) bow far does th~ rul~ apply, 
:if at all, where a corporation deals with another corporation, 
and the ·officers of the two corporations are wholly or in part 
identinal? · 
'' One of the reasons f.or holding this ~lass of transactions· · 
to be voidable is tha.t a person ~am.1ot, ·as .a dil'~ctor or 
:25• other officer of a corporation, *enter into· a valid con-
tract on bebalf of the corporation with himself in his 
:individual capacity, or be both vendor and purchaser, since 
twio persons are a necessary element in the formation of a 
-contract. The fac.t tbat be ·acts as a:µ officer of the oorpo .. 
ration on one side, and for .himself on the other, can make 
no -diff eren~e. • !;{, '* , 
''If. an officer o.f a corporation, either alone o:,; with otp.er 
officers, represents the corporation in maldng ·or, authorizing 
a contra:ct or other transaction, in which be is pefsOnally in-
terestei4 either directly or indirectly, and his action or con-
sent is necessary, the contract or transaction; even though 
it may not be void or voidable for want of two. parties, comes 
within the well-settled rule that a trustee cannot beeome in-
terested to the detriment of bis cestui que trustt or an agent 
to the detriment .of his principal No principle m·the law of 
corporations, therefore, is founded on sounder reasons, or 
more surely settled, thn.Jl the principle that the dirootors, • 
trustees or other offieers of a corporation, who are intrusted 
with its interests, and occupy a fiduciary relation towards 
It, will not be allowed to contract.'with the corporation, .directly 
or indirectly, or to sell property to it, or purchase property 
from it, where they -act ·both for the corporation and for 
themselves. In such a case, the transaction: is, at the least, 
voidable at the option of the :corporation; roid it may be 
avoided and set aside, or affirmed and any profits reC<>"\'"ered, 
without proof of actual fraud, or of actual injury to the oor .. 
'])oration. Generally, this rule is applied in case of directors 
but it is equally applica.ble to otber officers. n 
See also Boggs v. Fleming {Va.), 66 F. (2d) 859, 861; 
Camp.bell v. H1itchinson Lbr. Co., 106 W. Va. 142, 150, 145 
S. E. 160; Gilmore Mfg. Co. v. Lewis, 105 W. Va. 102, 141 
S.· E. 529; Franklin v.. 111o?Tiga,qe Guaranty ct Security Oo., 
1f Supreme Court of App-eais: of Vfoginia: 
57 F. (2d) 834; Chipolai Valley. Realty Co. v. Grifff,n, 115 So. 
541, 94 Fla. 1151; Orlando Oraffge Groves.Co. v. Haler 
26* 144 so· .. *674, 107 Fla. 304; Schemmel v. Hili~ 169: N. E. 
678, 91 Ind .. App. 373; Godfrey L. Cabot, Inc., v. Gas-
Pro_cwcts Co .. , 19 P.. (2d) 878, 93 Mont.. 497 i S'!Ydth v .. 
Ko'lnk'lfen, 256 N .. W. 210, 64 N. D. 789; Loft, Inc., v. Guth,. 
2 Atl. (2d) 225; Barber v. Kolowfrhr 277 N. W. 189, 283 Mich. 
97; Enterprise_. Ek., Works v. Miners' Elkhorn Coal Ca.,. 
241 Ky. 779, 45 S. W. (2d) 470; Green River Mfg. Co. v. Bell,, 
193 N .. C. 367, 137 S. E. 132. 
H.AJS HARRELL SUSTAINED THE BURDEN OF 
PROOFf 
Upon what does defendant, Harrell, rely to sustain the 
burden of proof f 
Complainant confidently asserts that there is no evidence 
that Harrell ever had, or acq11ired, any right to the funds 
received by him. His case, and the evidence- upon which he 
reli«~s1 boiled to its essence is that he is entitled to the dis-
ability payments because, FIRST, the policies say so, and, 
SECOND, beGaus_e he told Mr. Fleetwood he was going to 
take out the policies and Mr. Fleetwood knew about thE~m. 
On cross examination, record pp. 210-211, Mr.. Harrell 
$ays: 
'' .A. I said I took the $200.00 check and used it as I saw 
fit to use it. · 
'' Q. Did you consider it income of the corporation Y 
'' A. No, meome of mine. The policy says, 'Paid to in-
sured.' The check: came payable to me· and if it was Waverly 
Feed Company, why didn't they pay it to them! 
27• 8 ''Q. You had ~he policy issued in that manner, didn't 
you? 
'' A. As Officer. 
'' Q~ As an officer of the corporation you bad the. policy 
issued just like "it is today Y . 
'' A. With an understanding with :Mr. Fleetwood, yes. 
''Q. Where. did you have that understandingt 
'-'A .. Where? 
''Q. Yes.. · 0 
'' A.. I went to him and told him what I was going to do 
and he said, 'Anything that suits you is all right.' 
"Q. He left it to you to take out the policy any way you 
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wanted to lmowing that the Waverly Feed Company was 
going to pay its premiums t . . 
"A. He knew about it. It was not that he didn't lmow 1t.. 
·"Q. And Mr. Fleetwood knew all about it? 
'' A. Mr. Fleetwood knew about it from then on. He knew 
that was in the policy. 
'~ Q. Yon say he understood that when you first took it 
ouU 
'' A. I suppose he did. 
"Q. Do you know whether he did, or noU 
'' A. I told him what I was going to do and he said, 'Go 
ahead. Anything· you do is all right'. That is what he said 
to me.'' 
With respec.t to the first contention, it is answered that 
the policy is as Mr. Harrell ordered it, which, !Of course., 
gives no standing ~.gainst the real owner; and with re-
28* spect to *the second contention, he offers nothing except 
his own self-serving declarations of wha.t he told Mr. 
Fleetwood and wha.t Mr. Fleetwood told him, all of which 
emanates from his own mouth, and not onlv is without cor .. 
roboration or support, but is the antithesis "of his every act, 
word and deed from the inception of the policies until more 
than three months after Mr. Fleetwood's death. Before dis-
ability he took corporate funds year after yea.r and paid the 
premiums; after disability wrote into the reeords of the cor-
poration, of which he was general manager and had prac-
tically exclusive charg·e, the fa.ct that the disability benefits 
belong·ed to the corporation and not to himself. Seeing that 
. Mr. Harrell is a trustee he hardly meets· the burden of proof 
when he attempts to set up a right in himself against his 
cestui qu.e trust solely by his own testimony. As a direetor 
of the corporation he could not have voted himself such right 
or benefit (Marcitse v. Broad-Grace Arcade Corp., 164 Va. 
553), and it is certain he had no right to take it without the 
formality of asking, or notice. 
Let's assume, for the sake of a.rg-nment, th~t Mr. Fleet-
wood made the statements attributed to him by l\fr. Harrell:i 
yet this would not confer any greater right upon Mr. Harrell 
than if Mr. Fleetwood had told him to take all of the assets 
of the corporation and use them as his very own. 
29• •rt is submitted that Mr. Fleetwood had no such right 
or power, and that Mr. ~a.rrell's testimony with respect 
to Mr. Fleetwood is wholly lacking in truth .. 
Indeed, to accept Mr. Harrell's testimony in any particular 
is to · do violence to all of the other evidence in this case, 
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including the records of the corporation, the Federal income 
tax reports, the bank account of the corporation and deposit 
slips in the Bank of Waverly, and to make of Mr. Harrell 
a Dr. Jekyll while Mr. Fleetwood was living and a Mr. Hyde 
after his death. 
It is significant too, that Mr. Harrell did not use his wife, 
who was also a director, to testify to her understanding of 
the ownership of the funds, though she was available and 
listened to this whole case. If it be arg·ued that the policies 
provided for the payment of the disability funds to Mr. Har-
rell, yet such provisions have nothing to do with his right 
to the proceeds therefrom as between Complainant and Mr. 
Harrell, and it is respectfully submitted, that Mr. Harrell 
has not only failed in every way to carry the burden of proof, 
but even to clear his skirts, and his position is contrary to 
all his previous conduct, and tainted with the utmost perfidy . 
• • 
30* *ASSIGNMENT OF ER.HORS (2) AND (3) .. 
That tl1e Court erred in-
(2) Refusing to admit in evidence, and consider, the cor-
roborated statements of Harvey Fleetwood concerning the 
disability payments in issue; and 
( 3) Admitting in evidenc.e, and considering, certain decla .. 
rations of Oannie B. Harrell concerning the disability pay~ 
ments in issue. 
The Court refused to let Mrs. Lottie A. Fleetwood testify 
as to statements made to her by Harvey A. Fleetwood, Presi-
dent of Complainant, concerning· the ownership of . the dis-
ability payments in issue (R., p. 86), and also refused to let 
Harvey A. Fleetwood, Jr., testify as to like statements made 
by Harvey A. Fleetwood, to him, upon the ground that they 
were self-serving· (R., pp. 109-110), though the Court per-
\ mitted Mr. Harrell to testify at length of what Mr. Fleetwood 
had stated to hi!Ili concer~ng the same subject and proceeded 
to ask the same questions itself (R., pp. 174, 175, 179, 188; 
189). Counsel f.or defendant, Harrell, objected to statements 
made by. Harvey A. FleetwQod to Lottie A. Fleetwood, upon 
the ground that they were self-serving, but the Court reje.cted 
them, because they were communications between husband 
and wife (R., pp. 86, 100-103) .. 
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.Aside from the view that the wife claimed ·IlG privilege, 
and that there is no · basis for considering them as 
:31 * *self-serving, this .court recently held, in Thorn:as v .. 
Firsl Nat 'l .Bank,, 1.66 Va. 497, 511, m an opinion by 
Chiim, J ., that:: 
'' A·s we view tl;te slatute the admissibility or communica-
tions between husband and wife was not intended to depend 
upon wheth-er tbe communication ·was made in the p,resence 
.of some third perg,on, ·but upon the nature of-the communica-
tion-that is, whether it was intended to be secret or eon .. 
iidentia.l, or a. communication to which those attributes d0 
not attach.,., 
The subject matter of the conversafions concerned cor ... 
po rate a:ff airs •between two· persons who were stockholders, 
officers and qirectoxs of Complainant, -and no part of such 
-conversations were of ·a secret nature, or confidential, or 
pertained to their re1ationship -as husband and Vr-1£-e. More-
•over, by offering like statements of Mr. Fleetwood- the de .. 
fendant, Harrell, waived Bny objections he may have thet"e-
fofore had (R., pp. 171, 174, 175, 179). · . 
It would certainly seem that the statements of the Presl· 
· d~nt ·of Complainant,. since deceased, concerning corporate 
property and affairs, made to a stockholder, offi~r and di· 
rector, which is corroborated by the records of the corpora-
tion, is admissible evidence. · 
In Union Tritst Co. v. Fugate, 172 Va. 82, 200 '8. E. 624, 
in the opinion by Spratley; J., the Court said-: 
· '' Mr. J. H. Faucette, the ·president of the Bank, died s~v ... 
<eral years prior to the institution of this suit. The Bank con-
tends that the testimony of' Fugate as to the representa. 
32* tions alleged to have *been made to him by Faucette, 
·should not have been admitted because of lack oi oor-
roboration, relying upon Virginia Code 1'936, section 6209. 
It admits in its hrief that possibly the statute is not so worded 
a.s to be clearly applicable to the case.. 
''This statute does not provide that ii an offioor of a nor· 
poration, which ~ a party to an action, is dead, and such 
officer made the contract for the corporation with the op· 
posite party to the litigation, the testimony of such opposite 
party -cannot be received unless corroborated. The statute 
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does not create a. disqualification when a oorporation is- a 
party, nor impose additional burdens upon an opposite party,. 
because of the inability of an offieer· of a corporation to 
testify. . 
''In th~ case before ns, tbe action is not against the officer,, 
but against· t:he corporation .. ' ' 
Indeed;. no sound basis ca:n be found for considering such 
statements self-serving; and the declarafion.s of Mr. Fleet-
wood a.re merely explanatory of the affairs of the corpora--
tion, which were vital to the corporation, as is evidenced by 
the necessity for ibringing this suit, even though, incidentally 
and as a by-product thereof, his wife was affected. The 
Court evidently thought that Mr. Fleetwood 's expressions 
were worth while (R., p. 175), because it asked: "State the-
conversation you had with Mr. Fleetwood" (R., p. 179, top). 
In other words, counse~ for Mr. Harrell and the Court appar-
ently were interested in what Mr. Fleetwood told Mr. Harrell,. 
but disinterested entirely in what l\fr. :Fleetwood told Mrs. 
Fleetwood and his son, thong11 Mrs. Fleetwood was then the 
owner of nearly half of the corporate stock. What is ''Sauce 
for the g·oose is sauce for the g·ander'', and if Mr. Fleet-
33it wood's· statements. or his *agreements, are worth any-
thing when from the lips of Mr. Harren they are worth 
equally as much when from Mrs. :Fleetwood concerning the 
same snbjeet matt~r. 
, It is submitted! that the Court erred in refusing to admit in 
evidence the statements of Mr. Fleetwood. 
It will be noted throughout Mr. Harrell's testimony he 
deals with his own declarations, to which counsel for Com-: 
plainant objeeted in. the following manner (R., pp. 174-175t 
177): 
''Bv the Court: 
,,·Q .. Was there anything said between you and the com .. 
pany as to who should get the disability payments! 
'' A. I told Mr. Fleetwood whet). I wa.s trying to get the 
insurance, that I wanted to get disability for the fact that 
if I got disabled I would not have to draw on the company. 
"Mr. Woodward: "\Ve object to that as a self-serving decla-
ration.. · 
'' Mr. Denny:- I think, if the witness makes a declaration 
to the president of his company, he has a right to testify 
to it. 
''Mr. Woodward: Then we have a right to show what the 
response or the president was. · 
''The Court: I overrule the objection. 
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'' l\f r. Woodward : Excevtion. '' 
See also page 177. 
If the testimony of Mr. Harrell is deleted of his self-
serving declaratio~s, to which counsel for Complainant ob-
jected, it will be found that he has presented practically no 
evidence in this case, because he deals throughout with 
34• *what he said to ]\fr. Fleetwood, which is clearly-to 
the point of not necessitating any argument,-not evi-
dence, and should have been rejected or stricken by the Court. 
It was thought then, and thought now, that Mr. Fleetwood's 
statements concerning his understanding of the ownership 
of the corporate property was proper evidence, but it was 
not believed then, and is not believed now, that what Mr.· 
Har.rell said, which served his own interest, is admissible, 
since the effect of it is to allow him-a trustee-to make a 
case against the complainant-his cestui que trust-with 
nothing but his own self-serving declarations to secure an 
advantage, which is not obtainal;>le otherwise. It will be oh-
served further that while Mr. Fleetwood 's statements werr, 
with reference to corporate affairs, 1V£r. Harrell's deal en~ 
tirely with his own personal interest, with the corporate af-
fairs a mere incident and: side show. 
In Gallion v. Winfree, 129' Va. 122, 127, Burks, J., in de-
livering the opinion of the Court, said: 
'' As a rule, the prior consistent statements of a. witness 
are not receivable to corroborate his testimony; as the repeti-
tion of a storv does not render it anv more trustworthv. • •· *. 
"It must also be borne in mind "that the statement which 
was received in evidence was that of a party to the contract 
as well as a witness on his own behalf. The language of 
Buchanan, J., in Repass v. Richmond, 99, Va. 508, 39 S. E. 
1.60, is very pertinent to the ease at bar. After stating the 
general rule as to the exc.lusion of prior consistent 
35* *statements of -a witness and the exception thereto, h.e 
also states the rule where the witness is also a party 
to the suit and to the contract as fallows: 'The witness, 
whose former statement was permitted to go to the jµry, 
was not merely a witness, but was also a party to the suit 
and to the bond, whose validity was the matter to be de-
termined by the jury. His relation to the bond was the same 
when his prior statement was made that it was when he 
testified in the ca.use. This being· so, it is clear that under 
the rule as stated by Mr. Greenleaf and the other authorities 
cited, evidence of his former statement was inadmissible. 
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Not only wa.s the evidence not within the exceptron of the 
g·eneral rule, bitt it is obnoxious to another eq1ially weU set-
tled riitle of law, that a party cannot give· in evidence his own 
declarations) and upon this gTound also such evidence is held 
to be inadmissible. L. db P. 8 .. Tiirnpike Co. v. Heil, 118 Ind. 
135, 20 N. E. 703.' 
''The same general rule is stated and enforced by Kelly, 
J., in Hilleary v. Hubbell, 119 Va. 123, 89· S. E. 111. The case 
at bar is not within the exception ref erred to in the opinion 
last · mentioned. · · 
'' The admission of evidence of the conversation afore-
said was plainly prejudicial to the def ehdants, and for that 
reas·on the judgment of the c.ircID;t court must be reversed.,, 
(Italics supplied.) 
It is submitted that the declarations of Mr .. Harrell were 
· inadmissrble and that the Court erred in admitting them. 
In conclusion, it is submitted that the Court erred in ·re-
fusing to enter a·decree as prayed in Complainant's bill, and 
in entering· a decree dismissing the same; that it erred in 
refusing· to admit in evidence the statements of Harvey .A. 
Fleetwood, President of Complainant; and, that it erred in 
admitting in evjdence the self-serving declarations of Cannie 
B. Harrell, Defendant. · 
. 36* *Accordingly, ·petitioner prays that it be granted an 
appeal; that the decree complained of be reviewed and 
reversed; that the errors complained of be corrected; that 
a final decree be entered here in accord with the prayer of 
its bill against defendants; and that such other and furthe1r 
relief be granted as adapted to the nature of this case. 
(This petition is herebv adopted as the opening :brief; and 
counsel for petitioner desire to state orally the reasons for 
reviewing the errors and decree complained of.) 
(A copy of this petition was mailed to Collins Denny, Jr.~ 
Travelers Building, Richmond, Virginia, of counsel for 
Cannie B. Harrell, on. the 26th day of J annary, 1942, . and 
another copy of this petition wa.s mailed to J. McD. Wellford, 
Travelers Building, Richmond; Virginia, of counsel for Met-
ropolitan Life Insurance Company, on the 26th day of Janu-
ary, 1942.) · 
THE WAVERLY FEED COMPANY. 
INCORPORA'TIED, 
By THOS. L. WOODWARD, 
Of Counsel. 
W av.er1y Feed Do., Inc., v. Oannle 1B.. Har.rell., ,et al. !i 
THOMAS L. WOOD"\VARQ, 
..American Bank Building, 
•,Suffolk., Va, 
FRANK E. BUTLER, 
American Bank Building, 
.Suffolk, Va., 
Counsel for Petitioner .. 
.· ·, 
;37• *We, tbe undersigned 001msel practicing in tbe Su-
preme Court .of Appeals of Virginia, certify that in our 
copinion sufficient matter of error appears in the decree and 
proceedings -a.ooompanying the above petition to make it 
proper for :tbe same to .be reviewed by this Court. 
Recelv.ed January 26, 194:2 .. 
Received Feib . .9., 1942.. 
THOS .. I..,. WOODW .ARD, 
American Bank Buildm.g, 
ISuff olk, Virginia. 
W. P. LIPSCOMB, 
American Bank Building, 
·Suffolk, Virginia. 
M. B. WATTS, Clerk. 
o. v. s. 
February 25., 1942.. Appeal awarded by· the C.ourt. Hond 
$300 .. 
M .. B.W .. 
RECORD 
'Be it remembered that in the Clerk's Office of the Circuit 
Court of Sussex County ~,am~ the Waverly Feed Company, 
Incorporated, ·at the first 'S'eptember Rules, 1939, and filed its 
bill of Complaint against Oanni.e B. Harrell and Metropolitan· 
Life Insurance Company, a foreign corporation, in the fol ... 
l:owing wo;rds :and :figure~, to-wit: 
2'6 Supreme C'ourt of Appeals of' Virginia, 
page 2. } Virginia : 
Ii the Circuit Court of Suss-ex County. 
The Waverly Feed Company,. Incorporated, Complainant. 
'(J. 
Cannie B. Harrell and Metropolitan Life Insuranee Company,. 
a foreign corporation, Defendants 
BILL OF COMPLAINT. 
To the Honorable Circuit Court of Sussex County: 
Your eomplainant, Waverly Feed Company, Incorporate~ 
respectfully represents : 
1. Tibat it is' a corporation, organized and existing under 
the laws o·f the State of Virginia, with its principal office in 
the Town of Waverly, Sussex County, Virginia; 
· 2. That its- stockholders are Harvey Fleetwood, who died 
in March, 19139, Lottie A. Fleetwood, Cannie B. Harrell and 
Eula W. Harrell;· 
3. That the said Harvey Fleetwood owned one share in the 
-capital stock o·f your complainant, Lottie A. Fleetwood owns 
twenty-fom· shares, Cannie B.· Harrell twenty-four shares, 
and Eula W. Harrell one share, constituting a total of fifty 
shares of issued and outstanding capital stock of the corpo-
ration, having a par value of $100.00 per share ; 
4. That the officers of said corporation, before the death 
of Harvey Fleetwood, consisted of Harvey Fleetwood, Presi-
dent, Lottie A. Fleetwood, Vice-President, and Gannie B. 
HaITell, Secretary and Treasurer1 wl10, together with Eula 
W. Harrell, constituted the board of directors, and since the 
death of the said Harvev Fleetwood there has been no other 
.election of officers or directors; 
page 3 } 5. That Lottie A. Fleetwood has qualified as ad-
ministratrix of Harvey Fleetwood in the Clerk's 
Office of the Circuit Court of Sussex County; 
6. That the said corporation was, for a number of years, 
engaged in the wholesale £eed and farmers supply business 
in the Town of Waverly~ under the management of Cannie 
B. Harrell and supervision of Harvey Fleetwood, and was 
fairly suooessful in its enterprises, but in 1938 sold its feed 
and supply business1 and is not now ac.tive ; 7. That for security and for' the use and benefit of your 
eomplaina.nt only, it caused to be obtained in 1927 ·a certain 
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policy of life insurance with the Metropolitan Life Insurance 
Oompany, a forei~ m-utual:Jn.surance ~orwi:atiPn, '.·upon}ith~ 
life Qf Harvey Fl~twood, in the sum of $5',QOO.OO, for which 
it -paid :the initi{l,l· ·a~d ,all -subsequent premiums and was· tb.e 
beneficiary ·therein;· and: upon the dea.th of the said Harv~y 
FleetwQo~ ~he .entire sum ~due upon sl:)id policy was paid t.o 
y0ur complainant and by it paid upon its obligations to cred~ 
itors; '• · ~ · - - - · 
. . 8. Tha.t on the 9th d~y · of May, 1927, and· the 18th day of 
June, 1927r yQur·complainant caused to be is~ued by the safd 
Metropolitan Life Insural).ce Company policies of insuranco 
N'Qs. 4932064-A and 4976423-A upon the life of Cannie B. 
Harrell, in the · sums of $5,000.00 and $10,0000.00, res pee-. 
tively, wherein it is :the ben~ficiary and, for which~it paid the 
initial al\_d ~11 subsequent premiums, and which said policies 
are owned in their entirety· by your c.oJUplaina]].t ;, · : 
. 9. That the ·said policies in their inception, at the insistence 
of your· complainant, ·and for ·which it alQne- paid, in~lµded 
provisions ~uc}i thatupon the total ana per:~antmt disability 
of Cannie B. Harrell, ther.e would a;cct'UJ;\ mo;nthiy "th~ aJQ.lll 
· · of $10,00· for each $1,000.QOr·of--insura~ce outstand-: 
page 4 ~ 1 ing, ·for~ the J.,1se and' benefit of yo.fir complainant as 
comp~nsation f,or the ·loss·· and· dam~ges it w.ig.ilt 
$ust8<fn in the event of the disabilit.y of the said C'annie R 
Harrell; · , r · - · 
10 .. Tlhat during or prior t:0 the year 1936, th~· said Canni~ 
iB. Harrell 'by accident, became totally and permanently dis-
abled to engage in any ·occnpat.ion requiring; physical activity, 
and· thereupon, the said.,. Metropolitan Life Insurance Com ... 
pany, in strfot accordance with its: contraet, hegan paying, 
· a.nd has ~verrsince·paid unto the said· Canr1ie B. Har-rell the · 
sum of $150.00 per month, which · sum, until· and including 
the first day of April, 1989, the said Oannie B. Harrell pai:_d 
into the treasury ··of the corporation for its ·use and benefit; 
11. That from 1927 until ·on or about Aplil 1st, 19'39, the 
said Ca.nnie B. Harrell raised no -question of the ownert,Ship 
pf all the rights;benefits; privHeg·es· and ·emoluments obtain-
ing from said policies of insutanc.e, ·but since ;the· date! af or~7 
said has ·refused" and still ··refuses to pay the ,monthly sum 
received by· him from the· aforesaid insurance company, has 
converted and kept the same to his own use, asserts that he 
will not pay the said sums received by him to your complain-
ant, and that the same and all future benefits belong to him, 
but for which he has paid nothing, and which your complain-
ant alleges to be its property and that it is entitled thereto 
against anyone else, including the safrl Cannie B. Harrell; 
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12 .. Your complainant further ·says that the said Cannie 
B. Harrell has, since April 1, 1939', received the sum of 
$450.00, for which he has not accounted, that the funds so 
received and the said policies of insurance have always been 
and are now its property, and all rights, benefits, p,rivileges 
and emoluments that have accrued, or shall hereafter accrue 
therefrom, are its property; that the said policies were treated 
as its property ;by the said Gannie B. Harrell and 
page 5 ~ all of the stockholders· and directors of the oorpo .. 
ration, and the policies themselves, copies of which 
are hereto attached and made a part hereof, provide that 
your complainant is the owner thereof; 
13. Your complainant. further says, that the said Cannie 
B. Harrell, as an individual, has no interest therein, exce.pt 
as his interest may arise. or appear a~ a stockholder· of your 
complainant and his rig·ht to participate in its dividends and 
its capital upon liquidation, and that the said policies and the 
funds which the said Cannie B. Harrell has heretofore ool-
1ected therefrom constitute a trust, and the said C~mnie B. 
Harrell is a mere trustee thereof, with the duty to account to 
your complainant, and the funds which the said Cannie B. 
Harrell' expects to, or shall hereafter, receive, will constitute 
a trust of the same nature, and that it is entitled thereto 
against the said Cannie B. Harrell or anyone else. · 
I 
IN CONSIDERATION WHEREO~,, and for as much as 
your complainant is without remedy, save·in a court of equity, 
where matters of this kind are only anct property cognizable, 
:your complainant prays: That said Cannie B. Harrell and 
Metropolitan Life Insurance. Company be made parties de-
f en.dant to this bill and required to answer the same, but an-
swer under oath is herelby expressly waived; that proper 
process issue; that the said Cannie B. Harrell be required 
to account to your complainant for all sums he has received 
or shall hereafter receive from the aforesaid policies of in-
surance in whatever amount and for whatever purpose, and 
the said policies in their entirety held to be the property of 
your c-0mplainant; that the said Metropolitan Life Insurance 
· Company be required to pay all benefits, rights, privileges 
and emoluments accruing from said policies, or any provi-
sions of any part thereof, to your complainant to the exc1u-
sion of the said Cannie B. Harrell, and that the 
page 6 r said Cannie B. Harrell be enjoined and restrained 
· ... · from dissipating any funds which have heretofore 
or may hereafter come into his hands from said policies and 
required to pay the same to _your oomplainant; and that all 
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~uoh funds so received,, or ta be received, be -charged against 
.his shares in the capital· s-toek of your c.omplainant unless 
:and until be .shall ·have forthwith accounted- therefor:; that 
your complainant·may ]rave ailowed and -a .judgment for rea..: '. 
~onable. counsel fees and costs of these proceedings against 
the said Cannie :B. Rarrell.; :and ·all .such otJrer, further and 
general relief as tbe nature of _this case shall require or .tc~ 
iequity shall .soom meet. Ana your -eom.plainant will eve.i; 
:pr.ay3 etc. · 
WAVERLY FEED COMP.ANY, 
INCORPORATED, 
By THOS .. L. WOODWARD, 
-0£ Counsel 
FRANK E. BitJTLER, JR., ·and 
THOMA'S L. WOODWARD, 
.Attorneys :for Conrp1ainanl 
page 7} METROPOLIT.AN _LIFE -INSURANCE CQM ... 
P.A.NY .. 
No. 497642'3-A 
Her~by insures tbe liie o:f GANNIE B~ HARRELL, h-erein 
ealled the Insured, in accordance with the terms 'of this Policy, 
N:o. 4976423-A and promises to pay at its ho~e office in the 
City of New York Ten Thousand Dollars to WAVERLY 
-FEED COMP ANY, INCORlPORA~ED, Owner, -his or its 
executor, administrator, successors or assigns, upon receipt 
0£ due proof of the death of th~ Insured and upon surrender 
of this Policv. . 
This Policy is issued in consideration of the Applioo'tion 
therefor, copy of which Application is attached hereto and 
made part hereof, and of the payment for said insuran~ on 
the life of the above named Insured, of Two Hundr~d and 
eighty two Dollars and----0ents, (which maintains this P.oliey 
in for~e for a period of twelve months from its date of is-sue,-· 
as set forth below) and of the payment hereafter or a like 
annual premium on -each .18th dav of June {hereinafter called 
the due date), until the death of the Insured. 
The Provisions and Bene:fiits printed or written by the Com-
pany on the following pages are a part of this P:01icy as fully 
as if recited over the signatures hereto affixed.. __ 
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·' . iN WI'.iw.ESS WBEREOi, _the:_~~tropolitan Life Ins-g:r-
a.noo Company has ~u~.ed this ?olicy~to b~ execJ.1ted this 18th 
day o:1:J~~ 1~27.which is the date of issue of this Policy. . 
Ja.~._ Si.rRdbert~ H~Iey ~s~e 
Secretary . President 
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n 1 T~ • r · ~·, • 
Policy Registrar 
~ ' \ A n -
Whole:Life Policy 
Owner Form 
•" , ,. .'~ r- ,.• • ,. ,.. u I 
.Annu~ Distribution of Divisible 1Suqll~ 
. ') -! 
Age 43 
• r ('"I , --~ , -
. - . 
PROVISIONS AND BENEFITS .. 
• . : ,. ,) •' ·l l 
·l. Payment·-ot,-Premiums:-AII premiums are payable, on 
or· b~fore · their dn:e dates, at ·the Home Office ·of the Com-
pany,· or· to. an authorized Agent' o:r· the ~Company,' but only 
in ·exchange'for the Company's-offi~ial-premium receipt signed 
by the Presiden:t,:Vice-President, .Actuary, Treasuret_ or .Sec-
retary· of ;the ·-Company a:rrd ·cou.ntersigne:_d by the Agent or 
other authorized representative of the Company receiving 
the p-reminms.. - · ·· - ,· · ··· ,·· · , · · · 
· The payment 0£ a premium shall not maintain this ·Poliey 
in f oroo beyond the due date ·when the next premium is pay .. 
a,ble, except as hereinafter provided ·· '- .. . 
- A gTace period of thirty-one days, without interest cha.rge, 
will be granted for the payment of every premium- after the 
:first, during which period the insurance shall continue :iIJ 
force. At th-e death o·f the Insu~d any u:µpa;id :preiµiuni for 
the current -poliey year shall be deducted from the amount 
payable hereunder. 
' • J. 1 '; ,.· '· ' 
· 2., .Age ,-.If the age· of the Instued lfas been :misstat~d; Jthe 
amount payalble heTeunder; shall be such as the premium pai(\ 
would have purchased at the correct age. 
,. . 
1 
• • C i 1 : r> I • '· l , . 
·=. 3. lnaontestability :-This Polley: rshall b.e · ineonte~bie af 1 
te~dt has been· in £o~e for· a-period of' two :Ye~rs f1tom its 
date of issne~ ~xcept, for ,non-palJilent ,of ,premium~, and :eJ-
cept as to provisions and conditions relating to· benefits in 
the event of total and permanent disability, and those grant-
ing additional insurance specifically against death by acci~ 
I / 
I 
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'dent, contained in any supplementary contract attached to, 
and ~e part ·of, this Bolic.y. 
4. Entire Contract :-This Policy and the application there-4 
for constitute the entire contraet between the parties, and 
all statements made by the Insured shall, in the absence of 
fraud, be deemed representations and not warran· 
page 9 ~ ties, and no statement shall avoid this Poliey or 
be nsed in defense of a claim hereunder unless it 
be contained in the application therefor and a copy of such 
application is attached to this Policy when issued. ' 
5. Suicide :-If the Insured within one year from the dat: 
of issue hereof die by hls own hand or act, whether sane o:r; 
insane, the liability of the Company hereunder shall be 
limited to an amount equal to the premiums which have been 
received, without interest. 
6. Assignment :-No assignment of this Policy shall be 
binding upon the .Company unless it. be executed upon ·blanks . 
furnished ,by the Company and filed with the Company at its 
Home Office in the City of New York. The Company assumes 
no obligation as to the validity and sufficiency of any assign-
ment. 
7. Agents :-No Agent is authorized to waive forfeitures 
to alter or amend this Policy, fo accept premiums in arrears 
or to extend the due date of any premium. 
Pursuant to Section 4228 of the laws of Virginia, this 
Ploliey shall be incontestable after one year from the date of 
its issue, exeept for non-payment of premiums. 
June 18, 1927 
METROPOLITAN LIFE IN'SURANOE 
COMPANY 
.TAS. S. ROBERTS, Secretary. 
.8. O_ptions on surrender or Lapse :-After premiums 'for 
two full years shall have been paid on this Policy, the Owner 
hereof or the Assignee of record, if any, upon written request 
·' \ 
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filed with the Company a.t its Home Office, together with the 
presentation of this Policy for legal surrender or endorse .. 
· ment within three months after the due date of any 
page 10 ~ premium in default, shall be entitled to _one of ,the 
following options : . 
(a) Cash Surrender Yalue-
T.o receive the Gash Surrender Value which shall be the 
Reserve on this Policy ( omitting· fractions of a dollar per 
thousand of insurance) and on any outstanding Paid-up Ad-
·ditions at due date of premium in default, less a surrender 
charge during the sec.ond policy year of not more· than two 
and one-half per cent of the amount of insurance under this 
Rolley. The Company shall deduct from such Cash Surrender 
Value any indebtedness to the Company for which this Policy 
is security, the remainder being hereinafter referred to as 
the "net sum"; or, 
(b) Paid-Up Whole Life Insurance-
To have the Insurance continued in force from the ,due date 
of premium in default for a reduced amount of non-partici"'! 
pating Paid-up Whole Life Insurance, payable at the same 
time and under the same conditions as this Policy. .Such 
Paid-Up Whole Life Insurance shall be for such an .amount 
as the net sum described under (a) above will purchase ( in 
even dollars) at the then attained age of the Insured when 
applied as a net single premium. Such Paid-up Whole Life 
Insurance may be surrendered at anv time for its then Oash 
Surrender Value (viz., its full Reserve at the date of such 
surrender less any inde:btedness to the Company on such 
Paid-up Whole Life Insurance) ; or, 
(c) Paid-Up Term Insurance--
To have the Insurance continued in force fro mi the due date 
of premium in default as Non-Participating· Paid-up T'erm 
Insurance. If there pe no indebtedness to the Company for 
which this Policy is security, the amount of such Paid-up 
Term Insurance shall be equal to the amount of insurance 
under this Policy, plus any outstf:l,nding Paid-up 
page 11 ~ Additions, and for a term (in years and whole 
. number of months) sueh as the Cash Surrender. 
Value as defined under (a) above will purchase ·at the then 
attained age of the Insured when applied as a net single 
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:pxemium. If there 1be any such indebtedness the amount of 
the Paid-up Term ~urance will b~ reciuced m such propor-. 
tion as the indebtedness bear.s to· the Gash .Surrender Value 
~s defined under (a) a.hove ... ·.such Paid.:up Term. Insurance 
may be surrendered .at ru:iy' time for its then Cash Surrender 
Value (viz., its full Reserve value ai the date of surrender). 
In the event of default in the payment. of any premium, 
:after premiums for two full years shall have been paid on 
. this Policy, if the Owner or the Assignee of record, -if any, 
JShall not avail hlm.self of one of the foregoing options, in , 
the manner hereinbefore provided., ·witbin three ~onths after 
the due date of the premium in default, this Policy will be 
oontinued, by the Company, for a .reduced amounf .of non .. 
participating Paid-up "Whole Life Insurance, as. provided· unw 
der Option {.b) above. · 
The company., at its discretion, may def er the paym-ent of 
any Oash Sur:render Value under Options (a), .(h) or ( c) as 
above for a period not exceeding ninety days after the ap-
plication the ref or is received by the Company.. . 
The .Reserve held for this Policy and for any Paid-up Adv 
editions and the Net Single Premimns mentioned above,· shall 
he computed upon the American Experience ·Table of Afor~ 
tality with int~rest .at" three .and one-half per centum per 
annum. 
9. Rei'fl,Stalemenl :-If this Policy shall lapse in conse .. 
quence of default in payment of any premium, it may be re- , 
instated at· any time, unless the Ca.sh Surrender Value has 
been paid or the non-participating Paid-up Term Infiuran.ce 
period has expired, upon the production ot evi~ 
page 12 } dence of insurability satisfac.tory to the Company 
and tbe :payment of all overdue premiums with in-: 
terest at .six per centum per .annum to the date of reinstate-
ment. .Any loan which existed a~ date of default, together 
with interest at the same rate to the date of reinstatement, 
:may oo either repaid in cash, or if not in excess of the cash 
value at date of reinstatement, continued as an indebtedness 
for which thiS1 Policy sball be security .. 
10. Loans :--At auy time after premiums for two full years 
shall have been paid and while this Policy is in force, except · -
when continued as non-participating Paid-up Term Insur-
ance, the Company, on proper and lawful assignment of this 
Policy and presentation of it for ~ndorsement, will loan . to 
the Owner or the assignee of record, if any on the sole se .. 
~ur~ty ~h~r~of., an amount not greater than the Cash Sur .. 
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render Value at the en_d of the cnrrent. policy year. Any 
indebtedness to the Company on this Policy, at the date of 
said loan, together with interest in advance on said loan to 
the end of the current policy year and any unpaid premium 
for the current policy year, wil] be deducted from the amount 
of said loan.. Said loan will bear interest at the rate of si:x; 
per centum per annum paya!ble annually on each anniversary 
of this. Policy. If interest be not paid when due, it shall be 
added to the principal, until the entire outstanding indebted-
ness ·sn~IF·equal the C.ash Surrender Value, in which event 
this. J>t>If#, ·shaII become null and void, after one month's no-
tice sl).a.IlJ1ave been mailed by the Company to the, last. known 
address .of the Insured and of the Assignee of Record, if a;ny. 
When this Policy is continued for a reduced amount of non~ 
p3:-rticipating Pai<;J-up Whole Life Insurance, pay-
page 13 ~ ment of interest on any loan each year, in ad ... 
vance, to the end of the current policy year, will 
be req_uired. At the option of the Company, the granting of 
a loan may be def erred for a period not exceeding ninety 
days after application therefor is received by the Company .. 
unless such loan is to be applied solely to the payment of 
premiums due to the 1C'ompany. At any time while this Polley 
js in force the whole or any part of any such indebtedness 
may be repaid. At the death of the Insured any such in-
debtedness to the Company shall be deducted from the amount . 
payable hereunder. 
11. Participation in Dimsible Surplu.~:-This Policy is a 
participating c.ontract while in force as a premium-paying 
policy, and the Company will annually, as of the thirty-first 
day of December of each year, ascertain and apportion any 
cµvisible surplus. accruing hereon. {See "Notice to Policy-
holder'' below.) Sueh divisible surplus will be paya.ble on 
the next anniversary of this Policy following the next suc-
ceeding thirtieth day of April and may, at the option of the 
Owner, or of the assignee of record, if any, be either (a) 
paid in cash; or, (b) applied within the grace period towards 
the payment of any premium or premiums; or, (e) applied 
to the purchase of a participating paid-up addition to the 
sum insured; or, ( d) left to accumulate to the credit of this 
Policy at such rate of interest as the Company may declare 
on such funds, but not less than 31h per centum per annum, 
and payable at maturity of this Policy or withdrawai'ble in 
<msh on any anniversary date of this Policy. If no other op-
tion is selected by the Owner, or by the Assignee of record, 
if any,. within three months after the date when such divisible 
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surplus is payable) then the divisible surplus will 
page 14 } be applied to the purcha.se of a Paid-up addition. 
to the sum insured. Such .Paid-up addition may 
;be surrendered at any time for a cash value at least equa.l 
to the amount of the surplus originally applied to its pur-
chase. 
Notice to Policyholder.-The divisible surplus aooruing un-
der policies of this class will probably not be sufficient to 
enable the Company to make any apportionment under this 
Policy before the end of the. third year. 
TABLE OF GUARANTEIDD LOAN VALUES AND SUR-
. RENDER OPTIONS 
Computed in accordance :with Paragraph 8 for a Policy 
free from indebtedness and without paid-up additions. 
. Paid-Up . 
Cash Value Paid-Up 
Non-Participating 
End Term Insurance 
of or Non-Participating Continued for 
Year Loan Value Whole 
Life Insurance 
Years Months 
·2 $ 272 $.596 2 6 
3 518 1112 4 8 
4 700 1470 6 0 
5 886 1822 7 2 
6 1076 2166 8 3 
7 1272 2502 9 1 
8 1470 2830 9 lO 
9 1672 3150 10 6 
10 1878 3460 11 0 
11 2086 3762 11 5 
12 2296 4056 11 8 
13 2508 4340 11 11 
14 2722 4614 12 1 
15 2940 4880 12 2 
16 8156 6136 12 3 
17 3374 6384 12 3 
18 3594 5622 12 2 
19 3812 5852 12 1 
20 4030 6072 12 0 
25 6098 7042 11 3 
ao· 6088 7808 10 0 
-
page 15 r Tihe values shown in the a.hove table are for 
complete policy years with surrender charg·e, if 
any, deducted. Values for later years will be computed upon· 
the same basis and furnished on request. . 
The Cash Surrender Value at any time other than at the 
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end of the period ior which premiums have been paid shall 
be the Cash Surrender Value at the end of such period less 
interest from the date of payment to the end of such period 
at the rate of six per cent per annum. . 
The loan Values provided for in the above table for the 
end of a policy year can be obtained at any time during such 
policy year in the manner and according to the following 
clause entitled ''Loans''. 
TOTAL AND PERMANENT DISABILITY 
WAIVER OF PREMIUMS AND PAYMENT OF 
MONTHLY INCOME 
Supplementary ContrMt attached to and made· part of 
Life Insurance Policy No. 4976423-A, issued on the life of 
Cannie E.. Harrell. 
METROPOLITAN LIFE INSURANCE COMPANY 
'IN CON.SIDERATION of the application for this Contract, 
as contained in the application for said policy, the latter. 
being the basis for the issuance hereof, and in consideration 
of Tlhirty-Two dollars and Ten cents, payable ANN as an 
additional premium herefor, such payment being simultaneous 
with, and under the same condition as, the regular premium 
under the said Policy, except ·as hereinafter provided, 
HE·REB-Y AGREES, tl1at upon receipt by the Company 
at its Home Office in the City of N f!W York of due proof, on 
forms which will be furnished by . the Company on request, 
that the insured has, while said Policy and this Supplementary 
Contract are in full force and prior to the anni-
page 16 ~ versary date of said Policy nearest to the sixtieth 
birthday of the insured become totally and per-
manently disabled, as the result of bodily injury or disease 
occurring· and originating after the issuance of said. Policy, 
.so as to be prevented thereby' from engaging in any oooupa-
tton and performing any work for compensation or profit, 
and that such disability has alreacly·continued uninterruptedly· 
for a period of at least three months, it will, during the con .. 
tinuance. of said disability. 
.. \-
,i 
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1. Waive the payment of eaeh premium falling·. due under 
:said Policy and this 'Supplementary Contract; and, 
2. Pay to the insureq, or a person designated by him for the. 
purpose, or if such disa1bility is due to, or is aooompanied by, 
m·ental incapacity, to the ·beneficiary of record under said 
Policy, a menthly income of $10 for each $1,000 of insur-
ance, or of commuted value of ~talments., if any, under said 
Policy. 
Such Waiver shall begin a-s of the anniversary of ~aid 
Policy next succeeding the date of the -commencement of such 
disability, and such payments shall begin as · of tbe date of. 
the commencement of such disability, p:rovided, however, that 
in no case shall such waive:r: begin as of any such anniversary 
occurring, nor sball sucb payments bem,q as of a date; more 
than ·six months prior to the date of· receipt of the -required 
prooi. 
The disability benefit herein provided shall 1rnt ·be· pay-
:afble if, at the date of -disability, the said Policy shall be in 
force by virtue of any non-iorf eiture provisions thereof, or, 
if disa.bility shall have resulted from bodily injuries sustained 
by the insured while pa.rticipatiiig in aviation or aeronautics, 
· except as a fare-paying passenger, or sustained 
p~ge 17 } while tbe insured is in the Military or N av~ Serv ~ 
. · ice in time of'\ war, or as the result of violation of 
1aw by the insured. 
Notwithstanding that proof of disability may have been 
accepted by the Company as satisfactory, the insured' Hhall 
at any time, on demand :from the Company, furnish due proof 
of the continuance of said disability, but after such disability 
sball have continued for two full years the Company will 
not demand such. proof mor~ often than once in each subse-
quent year. If the. insured shall fail to furnish such proof, 
or if the insured shall be able to perform any work t)t en-
gage in any busin~s whatsoever for compPnsation or profit, 
the monthly income herein provided shall immediatelv (1ease, · 
and all premiums thereafter falling due shall be payable ac-
eording to tbe terms of said Policy and of this Supplementary 
Contract. 
The waiver of premiums and monthlv income payments 
herein provided shall be in addition to ail otl1er benefits un-
der said Policy, provided, however, that, i! there be indebfed7 
ne.ss to tbe Company under said Policy, the interest on such 
indebtedness shall, if not otherwise paid, be deducted from 
said monthly income. payments. Me,nthly income payments 
shall not be subject to commutation. . 
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If premium~ continue to be payaTJ]e under. the forms of 
said Policy after the annivel"S'ary of said Poliey nearest to 
f.he sixtieth birthday of the insured, this Supplementary Con-
tract shall, nevertheless, terminat~ and lie of no further force. 
or· effect and the additional pr~ri1hu11 _on acroti.Ut_hereof shall 
cease to be payable, both on _tlic anni'tr~J"R8..l') of said Policy 
. nearest to the sh:tietlt birthday of the insured. 
page 18.l- The insurance under this Supplementary Con-
·. .. -, · trac.t shall be S11spended while the Insured is in 
the Ivlilitary or Naval !Service in time of War, in whicl;i event 
that po~iori of the additional premium unearned during the 
period of such suspense shall be refunded. 
Tlbis Supplementary Contract may be cancelE:lcl by the in-
'Si:J.red on the due date qf any premium or instalment thereof;. 
by writteIJ. :request to th«3 Company, together with the return 
of said Policy and this Supplementary Contract to the Com-
pany and the endorsement of said cancelation hereon. . 
· This Supplementary Contract shall automatically terminate 
and be of :ho further force or eff ec.t tf any premium on said 
~oJicy, or on this Supplementary Contract, shall re~ain un-
paid at the end o.f the period of grace allowed under aaid 
Policy for payment of premium thereunder or if said Policy 
be surrendered or converted tinder one of its non-forfeiture 
provisions or otherwise terminated. 
Whenever this Supplementary Contract shall be canceled 
or otherwise terminated, the additional premium shall no 
longer be payable. 
. · This 1Sµpplementary Contract shall be deemed to be a part 
of . the above numbered J)olic:y and the provisions _ of said 
Policy concer:ping declarations and representations by the 
insured, restrictions, payment of premiums, change of bene-
ficiary, and assignment, are herehy ref erred to and by such 
reference made a part hereof.· No other provisions of said 
Policy shall be held or deemed to 'be a part hereof, exc.ept 
(a) The provision of the said Policy as to incontestability 
shall apply hereto, but shall not preclude the Companv from 
requiring as a c.ondition to recovery bereuuder, due· proof 
of such total and permanent disability as entitles him to the' 
benefits hereof. 
pa~:e 19 } (b) The provision of snid Polfoy as to reinstate-
ment shall apply hereto, except that this Supple-
mentary Contract shall not be reinstated unless said Policy 
is in force and no premium is in default thereon, or unless 
said Policv is reinstated at. the time of reinstatement of this 
Supplementary Contract. 
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No change in, addition to, waiver or permit, under this 
.Supplementary Contract, ~hall be valid unless endorsed here-
on and signed by an executive officer of the Company. 
IN WITNESS WHEREOF THE METROPOLITA.i~ 
LIFE INSURANCE COl\lPANY I-I.&S CAUSED THIS 
SUPPLEMENTARY CONTRACT TO BE EXECUTED 
T!HIS 18th DAY OF June, 1927. 




pag~ 20 ~ ·ME·TROPOLITAN LIFE INSURANCE COM-
PANY 
Hereby insures the life of ·Cannie B. Harrell, herein called 
t~e Insured, in accordance with the terms of this Policy, No. 
4932064-A and promises to pa._v at its home ofl:ic.e in the City 
of New York Five Thousand Dollars to WAVERLY FE'ED 
COMP .ANY, INCORJPORATED, Owner, his or its execu'tor, 
administrator, successors or assigns, upon receipt of due 
. proof of the death of the Insured and upon surrender of this 
Policy. 
This Policy is issued in consideration of the Application 
therefor, c.opy of which Application is attached hereto a.nd 
. made part hereof, and of the payment for said insu-rance 011 
the life of the above named Insured, of One Hundred and 
forty-one Dollars and- cents; (which maintains this Policy 
in force for a period of twelve months from its date of issurJ, 
as ~et forth below)· and of the payment hereafter of a like 
~ual premium on each 9th day of May (hereinafter ealled 
the due. date), until the death of the Insured. 
_ The Provisions and Benefits printed or written by the 
Company o~ the following pages are a part of thh; Policy 
as fully as if recited over the signatures hereto affixed. 
IN WITNESS WHEREOF', the Metropolitan Life Insu~-
ance Company has caused this Policy to be executed this 9th 
day of Ms.y 1927 which is.the date of issue of tliis Policy. 
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JAS. S. ROBERTS. 
Secretary 
Policy Registrar 





Annual Distri~ution of Divisible Surplus 
page 21 ~ PROVISIONS AND BE~TEFITS 
' . 
1. Payment of Premiums :-All premiums are payable, on 
or· before· their due dates, at the Home Office· of the Oompany, 
or to an authorized Agent of the Company, but only in ex-
. change .for the Company's official premium receipt signed 
by the. President, Vice-President, Actuary, Treasurer or Sec-
retary of the Company and countersigned' by the Agent or 
other authorized representative of the Company receiving 
the premium. 
The payment of a premium shall not maintain this Policy 
in force beyond the due date when t.he next premium is pay-
able, except as hereinafter provided. · 
A grace period of thirty-one days, without interest charge, 
will be granted for tI1e payment of every premium after the 
first. during which period the insurance shall conti~ue in 
force. At the death of the· Insured any unpaid premium for 
the current policy year shall be deducted from the amount . 
payable. hereunder. 
2. AlJe :-If the age of the Insured has been mis.stated, the 
amolmt payable hereunder shall be such as the premium paid 
would have purchased at the correct ag~. 
· 3 .. Ineon·testability:-·Tbis Policy shall be incontestable af-
ter it has been in force for a period of two years from its 
date of issue, except for non-payment of premiums, and ex-
cept as to provisi_ons and oonditions relating to benefits in 
the event of total and permanent disability, and those gr~nt-
ing· additional insurance specifically against death. by acci-
dent, contained in any supplementary contract attached to, 
and made part of, this Policy. 
4. Entire Contract :-This Polic.y and the application there-
for constitute the entire contract between the 
page 22 ~ parties, and all stn.tements made bv the Insured 
shall, in the absence of fraud, be deemed repre-
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rsentations and not warranties, .. -and ll.O statement .shall avoid 
this Policy or be rised in defense of a claim hereunder unl~ss 
i,t be eontaiood in the applie~-tion therefor ·and a copy -of such 
:application is attached to thi'S. ·J:>olfoy when issued. · 
5. :Sui-oiae :-If the Insured within one year from the date 
'Of issue hereof die by his own hand or act, whether sane o~ 
insane, the liability of the Comp.any hereunder shall be 
limited to an amount equal to the premiums which have been 
:receiv-ed, without interest. 
6 . .Assi.qnmenf :-No assignment of thls Policy shall be 
binding upon the Company unless it be executed upon blanks 
furnished by the Cbmpany and filed witbl the Company at its 
Home Office in the City of New York. The Company assumes 
no obligation as to the validity and suffi.cieney of any assign-
ment. · · · 
7. A.q-ents :-:No .Agent is authori'zed to waive forfeitures 
to alter or amend this Policy, to aec.ept premiums in arrears 
<0r to -extend the due date of any premium. 
Pursuant to Sootion 4228 of the laws 'Of Virginia, thls 
Policy shall be incontestable after 'One year from the date 
of it.s issue, ·exceJ>t for non-payment of premiums. · 
METROPOLIT'.AN LIFE INlSURANOE. 
COMPANY 
.J AS. .S. ROBEllTS., Secretary .. 
.J;une 18, 1927 
page 23 } B. .Optians on surrender or Lapse :-Aiter p're-
miums fur two full years shall have been paid on 
··ibis Policy, tbe Owner hereof or the Assignee of record, if 
any, UpGn written request £led with the Company at its Home 
Office, iiogether with the presentation of this Polic.y for legal 
surrender or endorsement within three months after the due 
date of any premium in defauit, shall be entitled to one of 
t:he following options: 
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(a) Cash Surrender Value-
To receive the 0.ash Surrender V aiue which shall be the 
Reserve on this Policy ( omitting fractions of a dollar per 
thousand of ~~ranee) and on any outi;;tanding Paid-up Ad-
ditions at ·due .. date of premium in default, less a surrender 
charge dur~{.tbe second policy year of not more than two 
arid c:me-haifiper cent of the amount of inS\lnlnce under this 
Policy. The Company shall dedttct from such Cash 'Sur-
. render V a].ue any indebtedness to the Company for which 
this Policy is security, the remainder being hereinafter re-
ferred to as the-"net smn"; or, 
(b) Paid-Up Whole Life Insurance-
To have the Insurance contintted in force from the due 
date of premium in def a.ult for a reduced amount of non-
partfoipating Paid-up Whole Life Insurance, payable at the 
same time and under the same conditions as this Policy. Sucl'l 
Paid-up Whole Life Insurance shall be for such an amount 
as the net sum described under (a) above will ptirehase ( in 
even dollars) at the then attained age of the Insured when 
applied as a net single premium; Such Paid-up Whole Life 
Insurance may be surrendered at any time for its then Cash 
Surrender Value (viz., its full Reserve at the date of such 
surrender less any indebtedness to the Company on such 
P;aid-up Whole Life Insurance) ; or, 
page 24 ~ ( c) P'aid-U p Term Insurance-
To have the Insurance continued in force from the due 
date of premium in default as Non-Participating Paid-up 
Term Insurance. If there be no indebtedness to the Com-
pany for which this Polfoy is security, the amount of such 
Paid-up Term Insurance shall be equal to the amount of in-
surance under this Policy, plus any outstanding Paid-up Ad-
ditions, and for a term (in years and whole number of months) 
such as the Oash Surrender Value. as defined under (a) abo:ve 
will purchase at the then attained ag·e of the Insured when 
applied as a net single premium. If there be any such in-
debtedness the amount of the Paid-up Term Insurance will 
be reduced in sucll proportion a.s the indebtedness bears to 
. the Cash Surrender Value as defined under (a) above. '8ucm 
paid-up Term Insurance· may be surrendered at any time 
for its th~n Cash Surrender Value (viz., its full Reserve 
value at the date of surrender). 
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In the event of default in the payment of any premium, 
after premiums for two full years shall have been paid on 
this Policy, if the Owner or the Assignee of record, if any, 
shall not avail himself of one ·of the foregoing options, in 
the manner hereinbefore provided, within three months after 
the due date of the premium in default, this Policy ·will be 
continued, by the Company, for a reduced amount of non-
participating Paid-up Whole Life Insurance, a.s provided un-
der Option (b) above. 
The Company, at its discretion, may defer the payment of 
any Ca.sh Surrender Va1nc under Options (a), (b) or (c) as 
above for a. period not P-XC~eding ninety days after the ap-
plication therefor is received by the Company. 
The Reserve held for tl1is Policy and fo.r any Paid-up Ad-
ditions and the Net Single Premiums mentioned above, shall 
be computed upon the American Experience Table 
page 25 r of Mortality with interest at three and one-half per 
centmn per annum. 
9. Reinstate·ment :-If this Policy shall lapse in conse-
quence of default in payment of any premium, it may be 
reinstated a.t any time, unless the Oash Surrender Value· h~s 
been paid or the non-participating Paid-up Term Insurance 
period has expired, upon the produc.tion of evidence of in-
surability satisfactory to the Company and the payment of 
all overdue premiums with interest at six per centum per 
annum to the date of reinstatement. Any loan which ex-
isted at date of default, together with interest at ihe same 
rate to the· date of reinRtatement, may be either repaid in 
cash, or if not in excess of the cash value at date of reinstate-
ment, continued as an indebtedness for which this Policy 
shall be security. 
10. Loans :-At any time after premiums for two full years 
shall have been paid and while this Policy is in force, except 
when continued as non-participating Paid-up Terni Insur-
ance, the Company, on proper ancl lawful assignment of this 
Policy and presentation of it for endorsement, will loan to 
the Owner or the assignee of record, if any on the sole se-
curity thereof, an amount not gTeater than the Cash Sur-
render Value at the end of the current policy year. Any in-
debtedness to the Company on this Policy, at the date of said 
loan, together with interest in advance on said loa.n to the 
end of the ~urrent policy year and any unpaid premium for 
the current policy year, will be deducted from the amount of 
said loan. 1Said loan will bear interest at the rate of six per 
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centum per annum payable annually on each anniversary of 
this Policy. ,If interest be not paicl when due, it shall be 
added to the principal, until the entire outstanding indebted-
ness shall equal the Cash Surrender Value, in which event 
this ,Policy shall become null and void, after one 
page 26 ~ month's notice shall have been mailed by the Com-
pany to the last known address of the Insured and· 
of the Assignee of Record, if any. W11en this Policy is con-
tinued for a. reduced amount of non.,.participating Paid-up 
Whole Life Insurance, payment of interest on any loan each 
year; in advance, to the end of the current policy year, will 
be required. At the option of the Company, the granting of 
a loan may be deferred for a period not exceeding ninety 
days after application therefor is received by the Company, 
unless such loan is to be applied solely to the payment of 
premiums due to the Company. At any time while this Policy 
is in force the whole or any part of any such indebtedness 
may be repaid. At the death of the Insured any such in-
debtedness to the Company shall be deducted from the amount 
payable hereunder. 
· 11. Participation in Divi$ible Surplus :-This Policy is a 
participating contract .while in force as a premium-paying 
policy, and·the Company will annually, -as of the thirty-first 
day of December of each year, ascertain and apportion any 
divisible surplus accruing hereon. (See "Notice to Policy-
l1older" below.) Such divisible surplus will be· paya1ble on 
the next anniversary of this Policy following· the next suc-
ceeding· thirtieth day of April and may, at tl1e option of the 
Owner, or of the Assignee of re-cord, if any, be either (a) 
paid in cash; or, (b) applied within the gTac.e period towards 
the payment of any premiµm or premiums; or, (c) applied to 
the pure.base of a participating- paid-up addition to the sum 
insured; or, (d) left to accumulate to the credit of this Policy 
at such rate of: interest as the C(?mpany may declare on .such 
funds, but not less than 3% per centum per annum, and pay-
able at maturity of. this Policy. If no other option is selected 
. by the Owner, or by the Assignee of record, if 
pag·e 27 ~ any, within three months after tl1e date when such 
divisible surplus is payahle, then · the divisible 
surplus will be applied to the purchase of a Paid-up addition 
to the sum insured. Such Paid-up addition may he surren-
dered at any time for a ca.sh value at least equal to the amount 
. of the surplus originally applied to its purchase. 
Notice to Policyholder.-The divisible surplus accruing 
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under policies -of this class will probably not be sufficient to 
enable the Company to make any apportionment under this 
.Policy before llie end of the third year .. 
TABLE OF GUARANTEED LOAN V_i\.LUES AND SUR-
RENDER OPTIONS 
Computed in ac.cordance with Paragraph 8 for a Policy 
free from indebtedness .and without paid-up additions. · 
Paid-Up 
End Ca.sh Value Non-Participating 
Non-Participating 
Term Insurance 
of .or Whole -Continued for 
Year. Loan Value Life Insurance 
Years Months 
2 $ 136 $ 298 2 6 
3 259 556 4 8 
4 350 735 6 0 
5 443 I 911 7 2 
6' 
~i 1083 ·8 3 I 7 1251 9 1 
8 735 1415 g 10 
9 836 1575 IO 6 
10 939 · 1730 11 0 
11 1043 1881 11 5 
12 1148 2028 11 8 
13 1254 '2170 11 11 
14 1361 2307 12 1 
15 1470 2440 12 ·2: 
16 1578 2568 12 3 
17 1687 2692 12 3 
18 · 1797 2811 t 12 2 
19 1906 2926 12 u. 
20 2015 '8036 12 'O 
25. 2549 3521 11 3 
30 3044 .3904 10 0 
page 28 } The values shown in the above table are for 
complete policy years with surrender charge, if 
any., deducted. Values for later years will be computed upon 
the srone basis and furnished on request. 
The Cash !Surrender Yalue at any time other than at the 
end of the period for which premiums have been paid shall 
be the cash Surrend-er Value at the end of such period less 
interest from the da.te of p~yment to the end of such period 
at the rate of six per cent per annum. 
The Loan Values provided for in the above tBJble for the 
end of a polic.y year can be obtained at any time during sueh 
policy year in the manner and according to the following 
clause entitled "Loans". 
\ 
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TOTAL AND PERM.A_~ENT. DISABILITY 
WAIVER OF PREMIUMS AND PAYMENT OF 
MONTHLY INCOME 
Supplementary Contract attached to and made part of Life 
Insurance Policy No. 4932064-A, issued on the life of CAN-
NIE E. HARRELL. 
METROPOLITAN LIFE INSURANCE COMPANY 
IN CONSIDER,A.TION of the application for this Contracrt, 
as contained in the appHcation for said Policy, the .fatter be-
ing the basis for the issuance hereof, and in consideration -
of Sixteen dollars and :five cents payable ANN as an .addi-
tional premium he ref or, such payment being simultaneous 
with, and under the same conditions as, the regular premium 
under the said Policy, except as hereinafter provided. 
HERERY; AGREES, that upon receipt by the Oompany at 
its Home Office in the City of New York of due proof, on 
forms whic.h will be furnished by the Company, on reque.st, 
that the insured has, while said Policy and this Supplementary 
Contract are in fun force and prior to the anni-
pag,e 29 ~ versa.ry date of said Policy nearest to the sixtieth 
birthday of the insured, become totally and per-
manently disabled, as tl1e result of bodily injury or disease 
occurring· and originating after the issuance of said Policy, 
so as to be prevented thereby from eng·aging in any occupa-
tion and performing· any work for compensation or profit, 
and that such disa.bilitv ·ha.s alreadv continued uninter-
ruptedly for a period of at least three months, it will, during 
the continnance of such disability, 
1. Waive the payment of each premium falling due under 
said Policy and this Supplementary Contract, and, 
2. Pa.y to the insured, or a person designated by him for 
the purpo~e, or if such disability is due to, or is accompanied 
bv, mental incapacity, to the beneficiary of record under said 
Policy, a monthly income of $10 for earh $.1,,JO of insurance, 
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or of commuted value of instalments, if any, under said 
Polic.y . 
. Such Waiver shall begin as of the anniversary of said 
Policy next succeeding the date of the commencement of 
such disability, and such payments shall begin as of the date 
of the commencement of such disability, provided, however, 
that in no case shall such waiver begin as of any such anni-
versary occurring, nor shall such payments. begin as of a 
date, more than six months prior to the date of receipt of the 
required proof. 
The disability benefit herein provided shall not be pay-
able if, at the date of disability, the said Policy shall be in 
force by virtue of any non-forfeiture provisions thereof, or 
if disability shall have resulted from bodily injuries sus-
tained by the insured while participating in aviation or 
- aeronautics, except as a fare-paying passenger, or 
page 30 ~ sustained while the insured is in the Military 
or Naval Service in time of war, or as the result 
of violation of law bv the insured. 
Notwithstanding that proof of disability may have been 
accepted by the Company as satisfactory, the insured shall 
at any time, on demand from the Company, furnish due proof 
of the continuance of such disability, but after such disability 
shall have continued for two full years the Company will not 
demand such proof more often than once in each subsequent 
year. If the in.sured shall fail to furnish such proof, or if 
the insured shall be able to· perfo~m any work or engage in 
any business whatsoever for compensation o~ profit, the 
monthly income herein provided shall immediately cease, and 
all premiums thereafter falling clue shall be payable accord-
ing to the terms of said Policy and of this Supplementary 
Contract. 
Tihe waiver of premiums and monthly income payments 
herein provided shall. be in addition to all other benefits un-
der said Policy, provided, however, that, if there !be indebted-
ness to the Company under said Policy, the interest on such 
indebtedness shall, if not otherwise paid, be deducted from 
said monthly income payments. Monthly income payments 
shall not be subject to commutation. 
If premiums continue to be payable under the terms of 
said Policy after the anniversary of Ra.id Policy nearest to 
the sixtieth birthday of the insured, this 1Supplementarv Con~ 
tract shall, nevertheless, terminate and be of no furthe~ force 
or effect and the additional premium on account hereof shall 
cease to be payable, both on the anniversary of said Policy 
. nearest to the sixtieth birthday of the insured. 
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The insurance under this Supplementary Contract shall be 
suspend~d while the Insured is in the Military or 
page 31 ~ Naval Service in time of War in which event that 
· portion of the additional premium unearned dur-
ing the period of such suspense shall be refunded. 
This Supplementary Contract may be canceled by the in-
sured on the due da.te of any premium or instalment thereof, 
by written request to the Oompany, together with the return 
of said Policv and this Supplementary Contract to the Com-
pany and the endorsement of such cancelation hereon. 
This Supplementary Contract shall automatically terminate 
and be of no further force or effect if any premium on said 
Policy, or on this Supplementary Contract, shall remain un-
paid at the end of the period of grac~ allowed unde-r said 
Policy for payment of premium thereunder of if said Policy 
be surrendered or converted under one of its non-forfeiture 
provisions or otherwise terminated. 
Whenever this 1Supplementary · Contract shall be . canceled 
or otherwise terminated, the additional premium shall no 
long·er be payable. 
This Supplementary Contract shall -be deemed to be a part 
of the above numbered policy and the provisions· of said 
Policy concerning declarations and representations by the 
insured, restrictions, payment of premiums, change of bene-
ficiary, and assignment, are hereby referred to and by such 
reference made a part hereof. No other provisions of said 
Policy shall be held or deemed to be a part hereof, except 
(a) The provision of the said Policy as to inc.on testability 
shall apply hereto, but shall not preclude the Company· from 
requiring a.s a condition to recovery hereunder, due proof 
of such total and permanent disability a.s entitles him to the 
benefits hereof. 
page 32 ~ (b) The provision of said Policy as to r'einstate-
ment shall apply hereto, except that this Supple-
mentary Contract shall not be reinstated unless said P.olicy. 
is in force and no premium is in default thereon, or unless 
said Policy is reinstated at the time of reinstatement of this 
Supplementary Contract. 
No chang«? in, addition to, waiver or permit, under this 
Supplementary Contrac.t, shall be valid unless endorsed 
hereon and signed by an executfre offlcer of the C'ompany. 
IN WITNESS WHEREOF THE 1\1:FlTROPOLITAN 
LTFE INSURANCE COMPANY HAS CAUSED THIS 
Waverly Feed Co..., Inc., v. Cannie ·B. Harrell, et al. 4'9 
SUPPLE1\iIENTARY CONTRACT TO BE EXECUTED 
T.H]S ~th _D.A..Y OF May~ 1927. 
JAS. S. ROBERTS 
Secretary 
-pnge ·33 } Virginia-: 
RALEY FISK!E · 
President 
In the ~lrcuit Court of Sussex County Bepl 15, .1939. 
Waverly Feed Oomp3:ny, Incorporated, 
'O. 
'Cannie B. Harrell and :Metropolitan Life Insurance Com-
pa.n.y .. 
The .Judg·e ·of this court being so situated, in. respect to 
·some of the parties benenc.ially inteTested in the outcome 
cof tbis case, as to render it improper, in bis opinion, for him 
to pl'eside in the trial of the caus·e, this fact is here entered 
t()f record; and the clerk of this court is directed to certify 
a copy of . this· decree t-o· the · Chief Justice of the· Suprem.e 
Court of Appeals. 
:page 34 } Virginia 
Supreme Oourt of Appea1s 
T,o all whom these pres·ents shall come-Greeting-: 
I{NOW YE, 'That I, John W. Eggleston, Justice · of the 
Supre~e Court of Appe·als of Virgin!a, by virtue qf authority 
v·ested m me by law, do he·reby des1g11ate- · 
Honorable Richard T. ·Wilson 
.Judge of tbe Hustings Court of the · City of Petersburg to 
preside in ·the case of Waverly Fee.d Co., Inc., v. Oannie B. 
Harren, et al., pending in the Circuit Court of Sussex County 
beginning tbe 18th day of September, 1939, in the place of 
the Honorable Robert vV. Arnold, Judge of said Court, wbo 
is so situated as to render it improper in .bis opinion for him 
to preside at tbe trial of the said cause. 
Given under my hand and seal this 18th day of September, 
193R 
.TOHN W. EGGLESTON (Seal) 
Justice of the Supreme Court of 
Appeals of Virginia. 
SO Supreme Court @f' Appeals: of Virginia 
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In the Circuit Court of Sussex County Oct llJ 19'39. 
Waverly Feed Company, Incorporated, 
11. 
Cannie B. Harrell and The Metropolitan Life Insurance1 Com-
pany, a foreign corporation . 
.ANSWER OF RESPONDENT C.Am'IE B. HARRELL. 
RJespondent Cannie B. Harrell, for answer to the bill of 
complaint exhibited against him and another by the Waverly 
Feed. Company, Incorporated, answering·,. sayli!: 
L .All allegations of said bill of complaint, whieh are not 
herein specifically admitted or which are not herein specifi-
cally referred to, are denied. 
2 .. Respondent admits the ailegations of paragraphs 1 and 
2 of said bill of complaint. 
8. Respondent admits that the capital stock of complainant 
consists of 50 shares issued and outstanding of the par value 
of $100.00 per share; that he. owns 24 shares thereof; that 
· his wife, Eula W. Harrell, owns one share thereo.f. Respond-
ent neither affirms nor denies the stock ownership of Harvey 
Fleetwood, deceased, and Lottie A. Fleetwood, his wife, as 
alleged in paragraph 3 of said complaint, and he ealls for 
strict proof of the same. 
4. Respondent admits the allegations of parag-raphs 4, 5 
and 6 of said bill of complaint. 
page 36 ~ · 5. Respondent neither affirll).s no,r denie.s the al-
.· leg·ations ~f paragraph 7 of said bill of complaint, 
but calls for strict proof of same. 
6. Respondent alleges that at a date subsequent to 1927, 
the exact date not now· being known to respondent, complain-
ant for its secmity and for its use and benefit caused a policy 
of life insurance on the life of Harvey Fleetwood in the sum 
of $5,000.00 to be issued on an insurance c9mpany, the name 
of which is not now recalled by respondent, but which was not 
The Metropolitan Life Insurance Company, for which policy 
complainant paid the initial and ~II subsequent premiums 
thereon and wa.s the beneficiary therein, and upon the death 
,of the said Harvey Fleetwood, the entire sum due upon said 
policy was paid to complainant. 
7. Respondent admits that complainant caused the policies 
of insurance mentioned in paragraph 8 of the bill of com-
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plaint to be issued; that coinpla~nant is the beneficiaty there-
under and t~at the initial and all subsequent premiums 
thereon, which fell due prior to the disability of this respond--
ent were paid complainant. But the. ride~s attached to said 
poli~ies, providing· for monthly payments in the event of the 
total and permanent disability of this respondent, provided 
that said monthly payments should be made to this respond.:. 
ent 8:ild not to complainant, 1tnd in said riders and in said 
monthly payments, in the e'7'ent.of such disability, complain~ 
ant never had and now has ho interest. 
8. This respondent admits that said policies of insurance 
from the very beginning had attached to them said total and 
permanent disability riders and it adtnits that the 
page 37 ~ premiums ort. a.cc.otmt thereof were paid by com .. 
pla.inant, but it denies that the snme. provided that 
the. monthly sums to be pAicl in the event of srtoh disability 
should be paid for the use and benefit of complainant. 
9. This respondent admits that he has become totally and 
permanently disabled, and be allegt~s that the injuries from 
which said disa.bilitv a.1'ose were received in the month of 
.April 1932 and that "continuously since tha.t tirrte he has been 
so disabled. He admits that defendant, the Metropolitan 
Life Insurance Company, in .stric~ accordance with the dis-
n,bility rider has monthly paid unto him the sum of $150.00 
per m~nth, as called for by said riders and that said pay-
ments have continued reg11la.rly and up until a recent date, 
when for the time being, they a.re withheld, pending the out-
come of this controversy. This respondent alleges that said 
paym.ents were made to him personally and h~ denies tha.t he 
paid the same into the Treasury of complainant for its use 
and benefit. 
10. This respondent alle~;es that prior to 11is disa.bility 
complainant never by any word . o~ ac.tion qilestioned the 
fact that should he become disabled, the said ·monthly dis--
ability payments should be paid .. to him absolutely for his 
own personal use, in accorda1:tc.e with the terms of ~aid riders, 
a.nd that after he was disabled and d11i'ing the lif ethrn~ of 
the said Harvey Fleetwood, who, until some time in 1938, 
was certainly the owner of the 24 shar~s of stock of. com-
plainant, neither complainant nor the said Fleet-
page 38 ~ wood ever raised the contention that said monthly 
payments were not paid respondent for his own 
·use and benefit, but were paid to him f o~ the use and :benefit 
of complainant. Oomplainant says that he has received said 
monthly_ payments a~ afor~said; an_d has disposed of same 
and ma.de such 11se thereof as he desired, without question 
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from complainant or any other person until subsequent fu 
the death of said Harvey Fleetwood, Lottie A. Fleetwood, 
the widow of said Harvey Fleetwood, raised the contention 
that said payments were made to the respondent for the use 
and benefit pf complainant, and this complainant and his wife, 
~ula W. Harrell, who, alone with the said Lottie A. Fleet-
wood, are the directors of c.6mplainant, at the earnest re-:-
quest of complainant and in order that the rights -O·f all par-
ties in said monthly payments might be judiciously deter-
mined, joined the said L<;>ttie A. Fleetwood in votin~ at a 
directors' meeting of complainant that this suit be instituted. 
11. This respondent denies the allegatio:Q.s of ·paragraph 
12 of the bill of complaint. 
12. Thi~ respondent denies the . allegations of paragraph 
13 of said complainant: and alleges tl1at he,, alone, is entitled 
to and interested in the said monthly payments now due or 
hereafter to accrue on account of said disability riders. 
And now, having fully answered, this respondent prays 
that he may be hence dismissed, with his reasonable costs in 
this behalf expended. 
CANNIE B. HARRELL, Defendant 
By COLLINS DENNY, JR. and 
FRANK P. PULLEY, JR., 
His Attorneys. 
page 39 ~ Virginia: 
In the Cire-q.it Court of Sussex County Oct. 16, 1939. 
Waverly Feed Company, Inc.. 
v. 
Oannie B. Harrell and The Metropolitan Life Insurance Com-
pany, a foreign corporation 
This day came the respondent, Metropolitan Life Insurance 
Company ancl asked leave of Court to file its answer herein, 
which leave being granted, said answer is accordingly filed. 
page 40 ~ Virginia : 
· In the Circuit Court of Sussex County Oct. 16; 1939. 
Waverly Feed Company, Ineorporated 
v. 
Cannie B. Harrell and The Metropolitan Life Insurance Com-
pany, a foreign corporation 
Waverly Feed Co., Inc., v. Oannie B. Harrell, et al. 5! 
ANSWER OF METROPOLITAN LIFE INSURANCE 
COMPANY TO BILL OF COMPLAINT EXHIBITED· 
AGAI.NIS~ IT .AND ANOTHER IN THE CIRCUIT 
COURT OF· SUSSEX COUNTY, VIRGINLt\. l3Y THE 
WAVERLY FEED COMPANY) INC'. · 
This respondent reserving to itsBli the benefit of .all just 
exceptions to said ,bill for answer thereto or to sq much there ... 
,of as it is advised that it is material that it should answer, 
:answers and says : 
One-: That this respondent is not informed as to the mat-
ter set forth in Paragraphs· 1, 2, 3, 4, 5, and 6, of .said bill 
:and the ref ore neither admits nor denies same but calls for 
proof of each and every item thereof .. 
Two : Respondent denies each and every allegation of 
Paragraph 7 and ~alls for strict proof of sam~. 
But .respondent alleges that at the time of his death, Har .. 
vey Fleetwood was -covered by the following deBerihed policy 
with respondent under which respondent discharged its lia· 
hility, Ma.rch 6, 1939, by check drawn to the orde.r of Lottie 
A. Fleetwood, wife, in the sum of $2,000.00, s·a~d check rep-
resenting proceeds or Group Life Insurance certi:ik,ate ·# 170 
issued under -Group Policy 5415G to th~ Gray Lum- ' 
page 41} ber Oompany, Waverly, Virginia ... So far as re-
. spondent is informed, neither -comrjJainant nor Can-
nie B. Harrell ·ever had any interest in said polfoy, nor has 
either of them ever, to respondent's knowledge, made any 
claim thereto or in connection therewith. · 
Three~ That true1 it is, as set forth in Paragraph 8 of ·said 
bill, that respondent on the 9th day or May 1927 and the 18th 
day of June, 1927, ca.used to be issued itg policies of insur .. 
ance Nos. 4932064-A and 4976423-A upon the life of Cannie 
B. Harrell in the sum of Five Thousand and Ten Thousand 
Dollars respectively and that complainant was designated 
as bene·ficiary therein but that your respondent is not in-
fonned as to whe"ther complainant caused that polic.ies to be 
issued or whether it furn1 shed the funds with whlch the pre-
miums were paid; neither is it informed~ to whether com-
plainant owns said policies as alleged. ReSJ)ondent accord-
ingly neither admits nor denies these allegations but calls for 
strict proof of same"' 
And this respondent alleg·es that the contracts set forth 
in said policies pro\Tide that monthly payments in the event 
of the total and permanent· disability of the insured should 
$4 Snpreme Court of .Appeals of Virginia: 
be pa4(. to said insured and that said insured; as alleged in 
1said · bill was a.nd is Oannie B. Harrell; that therefore; it was, 
and, is prope·t that said monthly payments. should be made to 
:said Ca11nie B. Harrell. 
page 42 f Four: This respondent the ref ore denies the al-
. legation of Paragraph 9 of said bill that said con-
tracts provided that upon such disability of Gannie B. Har-
ren, there would accrue monthly the sum of $10.00 for ~acb 
$1,000.00 of insurance outstanding for the use and benefit of 
complaina.nt. . 
Five: That the disability of Cannie B. Harrell alleged in 
Parag1·a.ph 10 of. said bill oceurred in the yeat 1932 and that 
~tis true that this respondent recognized such dfaability and,. 
in strict accordance with the tei'rris of its eontracts, paid the 
disability benefits provided for thereby to the said Cannie 
iB. Harrell, the insured in said policies. That this respond-
ent, however, is not informed as to the disposition made of 
such payments by said Cannie B. Harrell and therefore 
neither admits nor denies the allegation that said Cannie .8 .. 
Ha.rrell, paid certain o:f said disability benefits into the treas-
ury of the corporation. . 
iSix : Neither i'.s respondent inforirted as to the allegation 
of Paragraph 11 of said bill and therefore respondent does 
not admit or deny same but calis for strict proof of each and 
every item thereof .. 
,Seven: That respondent is not informed as to . the ac- . 
countings made :by said .Cannie B. Harrell for moneys re.: 
ceived by him as disability benefits on the above described 
policies or otherwis.e; nor is respondent informed, other 
than a.s set out .herein, ns to the past or present ownership 
of said policies or as to those entitled to rights, benefits, privi-
leges,. and emoluments that have accrued or may hereafter 
accrue on said policies. Nor is respondent informed as to 
wl1ether said Cannie B. Harrell and the stockholders and di-
rec~ors of complainant corporation treated said 
page 43 ~ po.licies as the property of complai1:1ant; and of 
all these aliegations · respondent calls for strict 
proof but ~s herein set 011t.t ~espo~den~ a.dmi~s. that complain~ 
a.nt 1s designated as benenciary 1n sa1d pqhc1es and to that 
extent may be deemed their owner. 
Eight: ~hat respondent is not informed as to the allega-
tion of ParagTaph 13 and calls for proof of same. 
And now having fully answered; this respondent prays 
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W. T. Daniel. 
that it may be hence dismissed with its reasonable and proper 
costs in this behalf expended. 
METROPOLITAN LIFE INSURANCE· 
COMPANY 
By Counsel. 
WELLFORD & TAYLOR 
Counsel for Metropolitan Life In!surance Company 
page 44 } Virginia: 
In the Circuit Court of Sussex County. 
Waverly Feed Company, Incorporated, 
v. 
Oannie B. Harrell and The Metropolitan Life\ Insurance Com-
pany, a foreign corporation 
IN CHANCERY. 
Before The Honorable R. T. Wilson, Judge. 
Sussex Courthouse, Virginia, Octobei: 16, 1939. 
Present: Messrs. Tihomas L. Woodward and Frank E. 
Butler, for the c.omplainant. 
Messrs. Frank Pulley, Collins Denny, Jr., and R. D. Win-
free, representing Cannie B. Harrell. 
Mr. J. McD. Welford, representing The Metropolitan Life 
Insurance Company . 
• T. M:. Knight, 
Shorthand Reporter, 
Norfolk, Va. 
page 45 ~ W. T. DANIEL, . 
sworn on behalf of the complainant, testified as 
follows: 
By Mr. Woodward: 
Q. You are Mr. ,v. T. Daniel, Vice-President and Cashier 
of the Bank of Waverly, at ·waverly, Virginia Y 
A. Yes, sir. 
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W. T. Daniel. 
Q. Do you know Mr. Cannie B. Harrell Y 
A .. Yes, sir. 
-~ 
Q. Did you know, in his lifetime, Mr. Harvey Fleetwood 1 
A. Yes. 
Q. And you know lVIrs. Lottie Fleetwood, his wife, do you 1 
A. Yes, sir. . 
Q. Mr.· Daniel, does your bank hold as collateral security 
for obligations of the Waverly F'eed Company, Incorporated, 
the complainant, two. certain policies of insurance dated the 
9th day· of May, 1927, and numbered 4932064-A, and a polici 
issued the 18th of June, 1927, numbered 497642-A, both upon 
the life of Cannie B. Harrell? 
A. Yes. sir. · 
Q. Mr. Daniel, I hand you the first named policy and ask 
you who is the owner of the policy as is stated in the face 
of the policy Y' 
Mr. Denny: Who is the owner or the beneficiary? 
Mr. Woodward: I said as stated in the face of 
page 46 ~ the policy. · 
The Court : All he is asking him to do is to 
read what the poli_cy says. · 
A. The Waverly Feed Company, Incorporated, owner. 
Mr. Woodward: I would like to .introduce the first named 
policy in e;yidence. 
Note: The paper was thereupon marked '' Exhibit A." . 
By Mr. Woodward: 
Q. I hand you the second named policy in the sum of $10,-
000.00 and ask you if it does not show on the face of the 
policy the same stipulation with reference to 1 ownership? 
A. Yes, sir, Waverly ],eed C'ompany, Incorporated, owner. 
Mr. Woodward: I offer this in evidence. 
Note : The paper was thereupon marked '' Exhibit B. '' 
Bv Mr. Woodward: 
··Q. Does · the Bank of Waverly hold. those two policies as 
colla.teral security for any 103:ns Y . · 
A. Yes. sir. 
.I 
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. W .. 'T .. Daniel. 
Q. If 'SO, from whom Y 
A. From the Waverly Peed Company. 
Q. Is the Waverly Feed ComJ).nny at Jlresen:t indebted to 
the Bank of Waverly! 
A. Yea, sir. 
By the Court": 
page 47} Q. In what amount1 , 
A. I don't recall the exact ·amount, not the 
-amount sec.ured by the, eash value of these policies. I think 
it is around $3,000.00. . 
Q. Is the indebtedness of the Waverly Feed Cornpnny rep-
resented by a note or .what 7 · 
A. Represented by a note secured by these policies.. 
Q. Have you the note with yuu ! 
A.·No, sir. 
l3v Mr. Woodward-: 
· Q. Mr. Harvey Fleetwood wa_s formerly the manager of the 
Bank of Waverly, was he noU 
A. Yes; but we- didn't call it manager; Vice-President. 
Q. Wha.t was his offieial position 7 
A. Vice-President of the bank. 
·Q. He was active in the affairg of the hank, was he 7 
A. Yes. 
Q. How long was he so· on-gag~cl 1 
A. Since organization of the l,ank, a11d it was incor])Orated 
in 193H, and prior to. that, l)ro1Ja1Jly '80 ye:ars. 
Q. Did he have any part in tbe Mtive management of the 
Waverly Feed Company, Inoorporafod, except in -a_ super-
visory capacity? 
A. No. 
Q. Mr. Daniel, I believe the records show that 
pa.ge 48 } in 1932 Mr. Cannie ·B .. Harrell ,vas inca}?acitated 
and that during tl1at year there was pai<l from the 
disability clauses or these lwo policies which we have intro-
duced: in evidence the sum of ~150.00 per month to the Bank 
of Waverly, it going to t)le eredit of the V.._.averly Feed Com-
pany, Incorporated? 
A. That is rather hard' to answnl" because our records show 
-th'e first record I ean find on the insurance money was 
$1,0()0.00 in November, 19!12. to. the Wa.verly Feed Company .. 
Q. And that was paid from. th(\ disability ·clauses of thos& 
policies! 
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!W .. T .. Datiie'l:r 
.A .. It was the- Metropolitan Insurance Company1s check. 
I was going by our records, 
By Mr. De_nny_: 
Q. :May I 8$Tt whether you have that record with you! · I 
would. like: to see the reeord. 
A. The deposit slips. I bronght them along. I have a 
deposit ticket of November 9th, 1932, ,v averly Feed Com-
pany. 
By Mr. Woodward: 
Q. What is the amount of that tfoket f 
A. $1~050.00 .. 
Q. Did that come from the Metrop~litan Insurance Com-
panyf 
p-age 49 } A. Yes, sir .. 
Q. It did! 
The Court: Let me see that ticket_ 
A., lt doesn't show anything about the Metropolitan Insur-
ance Company, · 
By Mr. Woodward: 
'Q. Subsequent to that time did yon handle cheeks payable 
to Cannie B. Harrell whfoh were pl1t to the eredit of the 
Waverly Feed Company in· the sum of $150.00? 
A. ,v ell, no, not to the Waverly Feed Company for $150.00. 
I have on~ deposit 0£ Deoomber 31st, 1932, Waverly Feed 
Company, insurance, $150.00. That seems to be the only 
one fo~ $150.00--no, there is one_ of January 11th 1933; for 
$150.00, March 1st, 1933, $150.00, May 9th, 1~33, $100.00, 
,T uly 8th, 1933, $50.00, and then $50.00 for several months, 
October, 19·33, November, 1933, December 1933, January,. 
1984, Fehruary, 1934, March, 1934~ .April, ~fay al1d June-no, 
the ne.xt was -Mareh, 19'35. After Mav, 1934, the next $50.00 
is Ma.r~h, 1935; April, 1935, :May, i935, .June, 1935, July, 
19R5~ August, 1935, November,· 1935, and up to the end of 
1935. 
Q. T.hose checks went to the credit of the corporation t 
A. No, sir. 
Q. Iiow were they tredited? 
A. This was just $50.00 deposited. I don't re-
page 50 ~ call how the cl1ecks were l1andled. They may hava 
,been cashed or sep-arnted around in different ways. 
In a good many cases it just said $50.00 deposited. 
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By the Oourt: 
Q . .A.re they the only deposits that have been made from 
these insurance policies or placaed, I might say, to the credit 
of the Waverly Feed Company Y 
.A.. That is the only deposits. 
Q. The only deposits you have had 7 
.A.. That I could :find to the Waverly Feed Company rep-
resenting insurance. 
Q. How long was this note of Mr. Ha.rvey Fleetwood in 
existence, or when did it actually come into existenc.e 1 
A. I would say some time prior to 1933, several years prior 
to 1933. 
Q. And it has been in existenc.e since that time 1 
A. Yes. 
Q. No credit has been applied on that note since 1935 from 
this insurance? Do I understand you to mean that 1 
Mr. Woodward: He stated that credit was applied on the 
deposits. 
By the Court: 
Q. What I am trying to get at, were thc;>se deposits which 
you have just referred to the only credits that have ever been 
applied to this note from this insurance¥ 
page 51 ~ A. Yes, sir, I would say so. 
Q. If there are any other credits I want to know 
what they are. 
A. I wou~d say they are the only credits. The. procedure 
was to depo~it $50.00 a month tu the ·waverly Feed Com-
pany, a.nd there were some other notes that the Waverlx 
Feed Company had and at certain interyals we would cur-
tail the notes, not directly from the insurance, but $50.00 
was applied to the credit. At intervals the bank would cur .. 
tail notes out of whatever money they had, but I would say 
this is the · only insurance· money placed directly to their 
credit. 
Q. When is the last date, according· to your record there, 
of any insurance money which was placed to the credit of 
the note? 
A. To the c.redit of the Feed Company? 
Q. Yes, the note? . 
A. Well, tl1at is a hard question to answer because I haven't 
any record with me of when any money was credited on the 
notes. I just ha.ve the depesit tickets where it was applied 
to the credit of the Waverly Feed Company. 
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Q. In other words, the credits went directly to the account 
of the Waverly Feed Company in the bank? 
A. Yes. · 
Q. And those credits upon the notes, as far as 
page 52 ~ they were concerned, you say were placed upon 
the notes at various times Y 
A. Yes. 
Q. Since the original checks were deposited in the Bank 
of W ave_rly has there been any arrangement whereby there 
was paid upon the obligations of the Waverly Feed · Com-
pany any special amount monthly by Mr. HarreU and Mr. 
Fleetwood T I l : 
A. I can't say there has been any arrangement whereby 
any special amount should be paid per month on the Waverly 
Feed Company obligations. 
Q. Has "there· been. paid each month by the Waverly Feed 
Company any definite amount upon its obligations to the 
bankf 
A. No, I would not say there has been any certain amount 
paid each month, because as 1: say $50.00 was paid there-
Q. Has there been any arrangement hy the Wa.verly Feed 
Company or Mr .. Harrell or ,Mr. Fleetwood since the reor~ 
ganization of the bank whereby a definite amount was to be 
paid each month on the obligations of the Waverly Feed Com-
.panyY 
A. I don't know abo.ut that, the arrangement of the Waverly 
Feed Company to pay a definite amount on these notes, but 
there was an arrangement by Mr. Ji,foetwood to pay $50~00 1 
· a month to apply on his account out of this insur-
page 53 ~ ance. 
By l\fr. Denny: · 
Q. Was the Waverly Feed Company a party to that trans-
action Y 
A. It was a personal arrangement made by Mr. Fleet-
wood ... 
Bv the Court : · 
·Q., Was it a personal arrangement by Mr. Fleetwood that 
each month he should pay $50.00 on the obligati.on of the 
- Waverly Feed Company or his personal obligation Y 
A. His personal obligation. 
Bv Mr. Woodward: · 
·Q. Was the money coming out of the check that came froin 
Waverly F.e:ed Co., Inc., v. Cannie B. Harrell, :et al. til 
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the Metropolitan Insurance Company which w-as deposited 
to the :special account of ]\fr. FleetwoocU 
A. Yes. 
Q. You are certain of that f 
A. Ye~ 
Mr. D.enny·: I think h:e should not lead the witness. 
.By Mr. Woodward: 
·Q. You know of your own knowledge tl1at $50.00 per month 
-came from this disability insurance check and was placed to 
ihe special account of Mr. Fleetwooq. to be applied against 
Mr. Fleetwood 's personal obligations? 
.A. Yes, sir, I know that because I ha.ndled ri~ht 
pag~e 54 } many of the deposits myself and ·am familiar with 
it all tbe way through, and I looked the records 
up in the last three or four days and refreshed myself. 
Q. Wbat part of the cbeck did 1Ir. Harrell ke~p, do· you 
know? · . 
A. As I recall, there w~s tl1e $l 5D.OO check and there would 
be $50.00 placed to Mr. Fleetwood~s special account, $50.00 
to the Waverly F'eed Company and $50.00 to ]\fr. Harrell. 
Q . .And that has been the custom -ever, since they first 
adopted it? 
A ... Yes, sir. 
Q. All the wayf 
A. Yes, sir. 
CROSS EXAMINATION. 
'. ~ 
By Mr. Denny! 
Q. Mr. Daniel, youi just spoke of the custom of the division 
of the $150.00 between the Feed Oomp-any, Mr. Harrell and 
Mr. Fleetwood. Ir I correctly understood your testimony 
there were -0nly two credits to the V?"aver]y Feed Company 
in the calendar year of 1932, $1,350.00 Y 
A .. In 1932? . 
Q. Yes. No, I beg your pardon, $1,200.00? 
A. $1,050.00 and $150J)O, $1,200.00; $1,050.00 in November, 
and $150.00 on December 31st. 
pag·e 55 } Q: $1,200.00? 
A. Yes. 
Q... Do you r~call whether Mr. Harrell was .injured on .April 
7th, 1932., or about that time Y _ 
Ci2' Supreme Court of Appeals· (!)f VirginiaJ 
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A. I wonld say about that time, from my m~mory .. 
Q. And $1,200.00 would be $150.00 each for eight months,. 
would it noU 
A. Yes, that is rig·ht. 
Q. And apparently, in the year 1932, if yon aT"e correct in 
your statement, of all of these deposits t~at came from the 
insurance company there was no division between Mr. Har-
rell, Mr. :Fleetwood and the Waverly Feed Company, but they 
all went to the Waverly Feed Companyt ~ 
A. All of the $1,200.00 went to it. 
Q. And that would have been the whole disability? 
A. Yes, I would say that would c9ver it. 
Q. So apparently there was no division t 
A. No division in 1932, I would say. 
Q. In 1933, you testified to a January deposit of $150.001' 
A. Yes. 
Q. And March 1st $150.00 ! 
A. Yes. 
Q. Which make,s $300.00? 
.A.. Yes. 
page 56 ~ Q. And a deposit of May 9th, $100.00T 
.A.. Yes. · 
Q. Which makes $400.00 Y 
A. Yes. 
Q. And a deposit on July 3rd of $50.00. That makes $450.00! 
A. Yes. 
Q. And August, $50.00, which makes $500.00Y 
A. Yes. 
Q. And September) $50.00, which makes $550.00! 
A. Yes. 
Q. And December, $50.00, which makes $600.00Y 
.A.. $600.00. 
Q. In 1933, so one-thi.rd of the disability money went to 
the Waverly Feed Company in 1933 according to that Y. 
A. I notice here I have two deposit tickets. The time of 
those is November and October, part insurance·checks, $50.00, 
part insurance check for Octoqer and November. I think 
they were regular deposit tickets. 
Q. That would add $100.00 more and would make $700.00 
for that year Y 
A. That is right.~ 
Q. So in 1933 there was no division Y 
A. No. 
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Q. In 1934 you testified to deposits of the 
page 57 ~ Waverly Feed Company of $250.00 for the first 
five months of the yearf 
A. Yes. · 
Q. So out of the $1,800.00 in 1934 only $250.00 went to the 
Waverly Feed Companyf 
A. That is all I have a rec.ord of in 1934. 
Q. What is your first deposit in 1935? 
A. March 9th, 1935. 
Q. March 9th, 1935 Y 
A. Yes. 
Q. How much, according to your records in 1935? It was 
two payments of $150.00, wasn't it, as I understood your tes-
timony? 
A. $400.00. . 
Q. In 1935 there was $400.00 that went to the Waverly 
Feed Company! 
A. That is right. 
Q. You haven't got your records ·there subsequent to that 
date, as I understand it showing the deposits from the in-
surance. Let me ask you this-
The Court: Do you mind my asking him a question, Mr. 
Denny?. 
Mr. Denny: No, sir. I hope· you will interrupt me at any 
time. 
By the Court: · 
page 58 ~ Q. What became of the balance of 1934; to-wit, 
$1,550.00? 
A. I could not answer that. 
Q. What became of the balance in 1935; to-wit, $1,400.001 
A. I could not answer that, except in 1935 was during the 
time Mr. Fleetwood was getting $50.00 a month and we would 
charge them on these notes each year. 
Q. Beginning in 1935? 
A. It started in 1933. 
Mr. Denny: Let me see whether my fig·ures agree with 
your.a. In 1932 $1,200.00; 1933, $700.00 ; .1934, $250.00, and 
in 1935, $400.00. 
The Oourt: That is what I have. 
By Mr. Denny: 
Q. Referring to those deposit slips from which you are 
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reading, when you say out of funcls that came from the in-
,surance, do they show that they c~me from the Metropolitan 
on account of disabilitv insurance f · 
A. No, sir. It just says, ,:Part of insurance check; insur~ 
ance company, insurance, part insurance check.'' 
Q. Yes. 
A. "Part insurance." 
Q. Now, these polfoie.s which ·you hold as collateral, do you 
know the date from which you have held them as 
page 59 ~ collateral or the approximate date, or from 1932 
· what the a.pproxim~te date is Y 
A. We probably held them eight or ten years, or I will 
say from-I would say from apprmdmately 1930. That would 
be guesswor~. 
Mr. Denny: I asked Mr. Welford fo bring with him the 
papers the Metropolitan Insurance Company bad in connee-
tion with this matter and he said he would do so without a 
subpoena. I would like to ask for them now because I think 
they will show when the policies were placed as collateral. 
Mr. Welford: Can you designate what papers you wish? 
Mr. Denny: I think there should be some letter from the 
Waverly Feed Company or the Bank of Waverly, some paper 
executed by the eompany showing an assignment of those 
policies which. would give us the date the policies were as-
signed. 
Mr. Welford: All ,right. · 
The Witness: There should be several letters·on the Bank 
of Waverly stationery. · 
Mr. Welford: Perhaps you can look through them and 
pick out what you want. 
Mr. Denny: May I see them, please, sir t May I detach 
this letter? 
page 60 ~ Mr. Welford: Yes. 
By Mr. Denny: 
Q. Mr. Daniel, are you familiar with the signature of Mr. 
Fleetwood? 
A. Yes. 
Q. May I ask you whether that is his signature? 
A. Yes, sir. 
Mr. Denny: I should like to read this letter dated J unt?f 
16th, 1934: 
.. W a verily Feed Oo., Inc., v. Cannie B. Harrell, ·et al. '6i 
J,V ... T .. Daniel. 
"' .June 16th., °1~4. 
Mr. J. H. Cook, Manager, 
Metropolitan Life Insurance Compnny.i, 
Petersburg, Virginia · 
Dear 'Sir: 
The Waverly Feed Company, which is ·carrying policies 
,on the life of O. B. Harrell, numbers 4932064 and 4976423, 
·for $5,000.00 and $10,000.00., d:esires to place these policies. 
with the Bank of Waver.ly, Incorporat-ed, as security· to debt 
due, them. I:ri other ·words, they desire to · assign the polieieis 
:and reserve the di'Sability benefits lo the assured. 
If this is not -clear to you please advise us and the writer: 
will run up to see you and take the matter up. with you in. 
person. 
Yours very truly, 
I 
{Signed) ·w AVERLY FEED COMP A...~ 
By H. FLEJiJTWOOD, Manager:.,, 
'The Court: What is the date of that letter 7 
Mr. Denny-: It is J\me 16th, 1934. 
:page 61 } By Mr. Denny: . 
Q. Does that letter indicate to you that these 
policies were placed there as collateral in 19341 · ; 
A. I would assume so from this letter, yes. 
Q. They were not originally placed, withdrawn and then 
again replaced, were they Y 
A. I am not sm·e ·of that. I was under the impression that 
we had these policies before the date. this letter sta.tes., that 
these policies were placed with the bank as collateral. I ro:n 
just going from memory. 
, Q. I knew you were. I ask you whether you can identify 
this certified copy of a resolution as being signed by Mr. 
Fleetwood ·and by Mr. HarrelU 
A. Yes. · 
Mr. Denny! I offer a c~rtifi.ed eopy of re-solution of the 
Waverly Feed Company, Incorporated, and should like to 
read same: 
"At- a called meeting held on the 9th day of July, 1934, 
66 Strpreme C'onrt of' Appears 0f Virginia, 
,W. T. Dainiel~ 
' 
at whicn tl_te· :stock issued wa:s represented by ooro ·of the 
shares, the Waverly F 1eed Company passed the following 
resolution: · 
That the propeT officers assign to the Bank of Waverly,. 
Inc. Waverly, Virginia, life inrmrance policies numbers. 
4932064-A and 4976423-A, For $10,000.00 and $5,000.00, re-
. spectively, on the life of Cannie B. Harrell, as col-
page · 62 } lateral sec.urity for the amount the Waverly Feed 
· Company owes the said The Bank of Waverly %1 
Inc., "\V a.verly, Virginia. 
(Signed) H~ FLEETWOOD, President. 
CANNIE B . .E(A.1R.RELL, Treasurer . 
.Subseribed and sworn to before me in my County of Sus-
sex, State 0£ Virginia> as correct, this 10th day of July, 1934.. 
My commission expires March 6th, 1937 
(Signed) D. F. LUTER, 
Notary Public."' 
The Court: 'Wbat is the date of that? 
Mr. Denny·: July 9th, 1934, and the letter making inquiry 
was dated June 16th, 1934. I will return these to Mr. W el-
f ord .. 
By Mr. Denny: 
Q. Tlhat makes it pretty positive that the assignment of 
these _policies was made in either J nne or July, 1934? 
.A.. That is right.. . 
Q. Is it not a fac.t that long prior to 1934 the Waverly 
reed Company had been indebted to The Bank of "\Va:verlyf 
A .. Yes .. 
Q .. Is it not a fact tllat prior to the time these policies were 
given to the bank as collateral, a number, if not all, of the 
obligations of the "\V averly Feed Company to The Bank of 
Waverly were personally endorsed by Mr. Har-
. page 63 ~ rell Y 
A. Ye$, sir. 
Q. Mr. Fleetwood was not personally an endorser, was he f 
A. No.. . 
Q. In 19·32, when :Mr. Harrell turned over $1,200.00 of this 
disability money to the Waverly Feed Company, he at that 
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time was endorser on the paper of the ·waverly Feed Com-
pany? 
A. I think so. 
Q. And in 1933, when he turned over more than a. third of 
the money to the Waverly Feed Oompany he also was an en-
dorser on the paper of the Waverly Feed Company! 
A. · I think so. 
Q. Your deposit slips show he turned over a sum of money 
to the Waverly Feed Company during the early part of 1935, 
$250.00, less than the money turned over in 1934, being in 
May of that year. Is it not a fact that when the Waverly 
Feed Company assigned those policies to the bank as col~ 
lateral the bank permitted the name of Mr. Harrell to be 
withdrawn as endorser on that paper? 
A. I am just trying to recall whether all of the paper prior 
to 1934· was taken up when those policies were assigned. I 
rather think it did-I rather think that when 
page 64 ~ those policies were assig·ned, with that new note 
tha.t was taken with the policy as collateral, and 
that the notes with Mr. Harrell's endorsement on them were 
taken up. 
Q. In other words, since the bank has had those policies, 
according to your recollection, it has not had Mr. Harrell 
liable as an endorser 7 
A. No. 
Q. You have spoken of the fact that during a number of 
these years Mr. Fleetwood was receiving from Mr. Harrell 
$50.00 a month or thereabout of this disability money. Do 
you know when that began? 
A. July, 1933. 
Q. July when? 
A. 1933. 
Q. That money, I believe you said, W8t'3 placed in a special 
account to Mr. Fleetwood's credit at The Bank of Waverly! 
A. That is right. 
Q. I believe you have said that that money was used to-
wards paying interest or making- curtails on oblig·ations due 
by Mr. Fleetwood to the bank¥ 
A. Yes. 
Q. Is it not a fact that from the time of the depression 
on Mr. Fleetwood was very heavily indebted to The Bank 
of WaverlyY 
A. Yes. 
page 65 } Q. And his affairs were very much involved? 
A. Yes, sir. 
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Q. Prior to the injuries of Mr. Harrell did Mr. Fleetwood 
_ give any real time or attention to the Waverly Feed Com-
pany or was Mr. Harrell the. operating man Y 
A. He was the operating manager or active. 
Q. After Mr. Harrell's injuries did 1\1:r. ~,leetwood have 
to give something in the line of supervisory attention to the 
affairs .of that company? 
A. The only thing I recall is that Mr. Fleetwood would 
write a few letters for the Waverlv Feed Company occa-
sionally. "' 
Bv the Court : 
· Q. Who handled the Waverly Feed C0,mpany after . Mr. 
Harrell became more or less in(lapacit.ated T 
A. I think Mr. Carr. 
By.Mr. Denny: 
Q. Do you know whether Mr. Fleetwood gave more atten-
tion after Mr. Harrell's injuries to the '.Waverly Feed Com-
pany than he did theretofore 7 
A. I wouldn't say in a.n active way. 
Q. In a supervisory wayY · 
A. The only thing·, as I ~ay, I saw him write a letter ,occa-
sionally for the Waverly Feed Company over at the bank. 
· . That is the only thing that came to my attention 
page 66 ~ showing he was in any way active. I don't know, 
when he was out of the bank, whether he was 
more active at that time than he wns prior to Mr. Harrell's 
disability. 
Mr. Denny: By agreement between counsel, it is stipu-
lated that this photostat is a true photostat of the original 
assignment: ''For value received, I hereby assign policy 
#4932064-A, issued by the Metropolitan Life· Insurance Com-
pany of New York, on the life of Cannie B. Harrell with all 
the proceeds thereof and all sums. of money, interest, benefits 
and advantages whatever accrued and to accrue thereunder, 
excluding any and all payments payable under disability sup-
plementary contract, unto The Bank of Waverly, address 
Waverly, Virginia, creditors, its executors, administrators, 
successors or assigns, being executed on July 7th, 1934, by 
Mr. Harrell as an individual and by the Waverly Feed Com-
pany by H. Fleetwood, President, and Lottie Fleetwood, Vice-
, President.'' 'Ube same stipulation, it is agreed, applies to 
a similar assignment on tl1e other policy. . 
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RE-DIRECT EXAMINATION. 
]3y Mr. Woodward-: 
·Q. Mr. Daniel, the sp·ecial ·account that was opened in your 
bank on July 8th, 1933, by Mr. Fleetwood., does 
page 67 } tha:t noi show. that Mr. Fleetwood ·opened the spe-
eial account for tbe Waverly Feed Company, In-
1corporated 7 
A. A special account for the ·waverly Food Company? . 
Q. Does it not show as a general rule, that from July 9th, 
1933, until Mr. Fleetwood'~ death th.at $?50.00 was deposited 
regularly each month to the credit of the special account of 
H .. Fleetwood for the Waverly Feecl Company, Incorporated? 
.A,. '$50.00 every month, I think. I liav~n 't looked over 
every month, but prae.tically ·every montk; I would say every 
month. · 
Q. Do you know of your own knowledge the arrangement 
Mr. Fleetwood and Mr. Harrell had with reference to the 
disposition of the $150.00 received each· month aiS disability 
payments from the insurance compa.ny? 
A. "Their arrangement with each other f 
Q. Yes. 
A. No. I don't. 
Q. Do· yoµ know what arrangement they had with the bank 
a.fter 1934 with reference to thaU · . 
A. Not actually. The only anangement r know was Mr. 
Fleetwood paid $50.00 1t month on his indebtedness. 
Q. You do know that that came from-
A.. That arrangement was with Mr. Fleetwood to put that 
to his indebtedness, nnd I didn't make any arrange- . 
page 68} ment with Mr. Harrell and all I know about that 
. arrange?Qent is that Mr. Harrell was to· put $50.00 
a month to the credit of H. Fleetwood's special account and 
I can't say for sure that there was an arrangement that Mr. 
Harrell was to put $50.00 to the Waverly Feed Company be .. 
cause I didn't make it. 
Q. Was it done from time to time f 
A. $50.00 was placed to the credit of the Waverly Feed 
Company from time to time; but I can't say of my own know}. 
edge that that arrangement was made. 
Q: Was it your underst.anding from the directors of The 
Bank of Waverly that that was the understanding? ~ 
.A.. I have heard, in talking with the directors and the other 
officers, that $50.00 was to be paid-
10 Supreme Court of Appeals ©f' Viirginiai 
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Mr. Denny: I object to that, if yonr Honor pleases, cm 
the grounds that a self-eerving declaration of an officer can-
not bind his corporation .. 
The Court: Objection sustained .. 
Mr. Woodward: Exception. 
The Court: Let the record show that the objection is sus-
tained to the answer of the witness, Mr. Daniel, stating what 
he heard some direetors say. 
Mr. Woodward: We are· expecting to show what ihe a~ee._ 
ment of the bank was so far as this officer of the bank has 
· been advised by the directors. 
page 69 } The Court: ·1 will permit him to answer if he 
. knows of his own knowledge the arrangement that 
was made with the ,vaverly Feed Company, but the Court 
will not permit him to state anything he may have casually 
heard the different directors state. 
By Mr. Woodward: , . 
Q. Did you gain your knowledge from the directors in your 
line of duty working at the bank? 
A. Yes, down at the bank in talking about the various bank-
ing matters1 Q. And you were actually in line of duty at the time you 
received that information Y 
A. Yes. 
, Q. And your information was that $50.00 went to the 
Waverly Feed Company and $50~00 to Mr. Fleetwood 's' spe-
cial aooount-
Mr. Denny: I object to that on the same gTound .. 
The Court: Objection sustained. 
Mr. Woodward:- We, wou:l:d like to have· the answer· go in .. 
Tllie Court: .All right .. 
Bv Mr. Woodward:-
• Q. W a.s that your understanding Y 
A. Yes. 
page 70 ~ Q. Did you ever. have any conversation with Mr. 
Harvey Fleetwood, now deceased, as to the dis-
position of the proceeds of the disability payments to be made 
on those two policies of insurance f 
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Mr. Denny: I still urge my objection. That cannot be 
used to bind the corporation. 
The Court: Objection sustained. · 
Mr. Woodward: It was his understanding that a trust 
existed at that time. 
The Court: I will let this witness answer that que_stion 
with the understanding that I am permitting it to oome in 
so far as it may or may not, or so far as it may have any 
application to the Waverly Feed Company, of which Mr. 
Fleetwood was an officer. I will not let it go in in regard 
to anything in -connection with the bank. It may be rather 
difficult to disassociate Mr. Fleetwood as an officer of the 
bank from Mr. Fleetwood as an officer of the Feed Company. 
Mr. Denny: I sometimes wonder whether it is advisable 
for counsel to make objections as to the admissibility of evi-
dence where the court is hearing the case without a jury. I 
desire, however, to object to the introduction of this evidence 
for the reason~ that the plaintiff is the Waverly 
page 71 ~ ·Feed Cbmpany and Mr. Fleetwood was president 
and stockhold~r thereof. This is an effort to in-
troduce a declaration or' statement made by the president 
of the plaintiff in order to sustain the case of the plaintiff 
against this defendant and it js subject to the same objection. 
Mr. Woodward: Go ahead. Do you remembe~ the ques-
tion? 
A. Yes, sir, we have had conversations about that. 
Bv Mr. Woodward: 
~ Q. What was his statement to you with reference to the 
disability payments? 
A. Well, I would l1ave go from memory as to the various 
conversations with him. He said, in talking about how his 
wife would be fixed financially in case anything should hap-
pen to him, that he had the v\Taverly Feed Company insur-
ance money coming in to · her and his interest in the feed 
company and the ham ~.ompany. He was worried about it, 
a.bout the situation. As I can recall the conversations with 
him, that was how he felt a:bout the· ins11rance. 
The Court: Do you insist upon your objection Y 
Mr. Denny: Yes, sir. 
The Court: I exelude the testimony. It shows conclu-
sively to the Court that Mr. Fleetwood, in ma.king that state-
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ment, was not making the statement as an officer 
page 72 ~ of the Waverly Feed Company but was talking of 
· his own private affairs. 
:M:r. W oodwa.rd: Exception. 
, 
By Mr. Woodward: ' 
Q. Mr. Fleetwood was president of the Waverly Feed Com-
pany, was heY · 
A. Yes, sir. 
Q. That was a corporation organized in Virginia? 
A. Yes. 
Q. ]\fr. Harrell was also an officer of the corporation hand-
ling its active business and was manager at its place of busi-
ness in Waverly? 
A. Yes. 
Q. Mr. Fleetwood was the owner, together with his wife, 
. of one-half of the capital stock of that corporation, was he 
notT 
A. Yes. 
Q. And Mr. Harrell and his wife were owners of the.other 
half of the capital. stock? 
A. Yes. 
Q. And the insurance to which you ref erred refers to the 
disability: payments tl1at Mr. H~rrell wa.s receiving! 
A. Yes. 
RE-CROSS EXAMINATION. 
By Mr. Denny:, 
page 73 ~ Q. Mr. Daniel, who signed the checks on this H. 
Fleetwood special account for the Waverly Feed 
Company? 
A. Mr. ·Fleetwood. 
Q. He alone' signed them on this special account Y 
A. Yes. · 
Q. I notice. that with almost perf ec.t regularity · that there 
is one withdrawal a month from this account. Will you check 
-and see whether that is correct Y 
_· A. That is right. I recall it from memory. Tihat is each 
time his note ·would come due he would go in this special ac-
count a.nd it was used to pay curtailments and interest once 
a month. · 
Q. Do you mean Mr. Fieetwood would take money out of 
Mr. H. Fleetwood 's special account for the Waverly Feed 
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Company and pay cm·tail and inter.est on bis own personal 
note? 
A. Yes, out of this account. You see that is H. Fleetwood 
:special account for Waverly Feed Company.. · 
·Q. That is what your ledger :shows f 
A~ Y.es. 
Q. Was tbat vVaverlv Feed Company money·? 
A. No ; the $50.00 a month tbat Mr. Haxrell was turning 
over to him.. 
Q. Why did he put it fo a special account' and labeled the 
special account Waverly Feed Company? 
page 74 } A. I don't lrnow. 
Q. Did the Waverly :F·eed Company have '8.llY in .. 
terest in it Y 
A. No, they bad no interest. It was $50.00 which Mr. Har-
rell w~s turning ,over to Mr. Fleetwood each month out of 
the disabili tv insurance. 
Q. You can't give us any explanation wby he labeled that 
Waverly Feed Company special account? 
A. The only thing I can say is that M:r. :Fleetwood bad a 
number of a~counts, 'Special Commissioners', rent accoun~, 
where. he c.ollected different accounts, and administrator·~s, 
and different things. Sometimes he had 10 or 12 aceounts, 
and the only thing that r~calls it to me that he labeled it· 
Waverly Feed was that it w~s a Waverly Feed Company 
matter. 
Q. You and Mr. Fleetwood were brothers-in-law, were you 
notY 
A. Yes. 
Q. Is this the only speeial account of any kind of thij 
Waverly Feed Compa~y that you know off 
A. That is all. 
Q. I notice frequently through these monthly or semi .. 
monthly there are deposits of $16~67 to. the credit of this H. 
Fleetwood special account. What is that for, the $16.67' 
A. That is a portion of his salary that he .a;p .. 
page 75 } plied to bis credit semi-monthly. . 
. Q. A part of his salary from whom! 
A. From the bank. He would run it into the same special 
account. 
Q. The bank was insisth)g, as I understand it, that Mr. 
Fleetwood do something regularly on his own personal ob~ 
ligations f · · 
..A. Yes. 
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Q. And this was the means by which Mr. Fleetwood did 
pay something monthly on hi:i, obligations to the bank! 
A. That is right. 
Q. The $50.00 a month that was being turned over by l\fr. 
Harrell to 1Mr. Fleetwood and the other $16.67 being a por-
tion of Mr. Fleetwood's salary from the bank that the bank 
insisted that he use 1 
A. Yes. 
Q. In this way! 
~ Yes. 
By Mr. Woodward: · 
Q. Tlhat is to say, Mr. Daniel, this special account of Mr .. 
Fleetwood had deposited in it eae.h month with regularity 
the, sum of $50.00 given to him by Mr. Han·ell from the dis-
abiiity check, and also deposited $50.00 from the Waverly 
Feed Company's own ae1.,count Y 
A. Yes. 
page 76 ~ By Mr. Denny: 
. Q. How do you know that $50.00 came from Mr. 
Harrell t Aren't you just testifying from hearsay Y 
A. The reason I .say $50.00 eame from Mr. Harrell was 
because in a good many deposit slips they show '' Insurance, 
$50.00, part insurance check.'' In a good many cases I 
handled it myself, and it showed "Part insurance, insurance, 
insurance,'' and a good many of them showed, '' P:art insur-
ance check," and "Insurance." A good many showed de-
posited by C. B. Harrell. . 
. Q. These deposits up here to account of the Waverly Feed 
Company went to the credit of Mr. Fleetwood in his special 
account? 
A. That is rig·ht. This is the Waverly Feed Company. 
Q. You are ref erring to the Waverly Feed C'oll).pany. l 
thought you ref erred to H. Fleetwood special aooount. How 
do you know that $50.00 a month deposited to the credit of 
H. Fleetwood's special account for the Waverly Feed Com-, 
pany came f rotn proceeds of disability payments made by the 
Metropolitan to Mr. Harrell? 
A. I handled a g·ood many of those myself if Mr. Harrell 
would bring them in. At times Mr. Fleetwood was away. 
Q. In what denominations would the checks come in 7 
A_. $150.00, as I recall, and Mr. Harrell would deposit $50.00 
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to Mr. Fleetwood's credit, $50.00 to the Waverly 
page 77 }' Feed Cbmpany, and sometimes get cash for the 
other, and sometimes put it to his own credit. 
·By the Court : 
Q. Mr. Harrell turned the check over to you and would 
designate to you what to do with it? 
A. Sometimes, not every month, but I recall at times I 
l1audled it that way. 
By Mr. Denny: 
Q. In the light of what your records show concerning the 
deposits to the Waverly Feed Company, showing a different 
amount each year from this disability insurance, can you 
state that there was any regularity in connection with these 
checksT 
The Court: The question now has only to do with the 
,v averly Feed Company? 
1\!r. Denny: I am asking Mr. Daniel how he reconciles the 
statement, his statement, with the showing of the hank ~ 
count, the Waverly Feed Company bank account, which shows 
that each of the years a different amount was put to the credit 
of the Waverly Feed Company. 
A. Let's see; I wouldn't say you could reconcile $50.00 a 
month with the account because in one year you had $1,200.00. 
By Mr. Denny: 
Q. Exactly. I was wondering how you reconciled 
page 78 } the two statements. 
A. Let me straighten myself out on the state-
ments. He was placing it to Mt. Fleetwood's special account. 
I know he was putting in $50.00 each month, but I don't 
have any record of $50.00 each and eitery month being de-
posited to the Waverly Feed ·Company. . 
Q. I will ask you how you know that $50.00 a month de-
posited to the special account of the Waverly Feed Com-
pany came from the disability paymenfa made to Mr. Har-
rell. 
Mr. Woodward: I object to that. He has answered it. 
The Court : Objection overruled. · 
Mr. Woodward: Exe:eption. 
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A. Because, being in the bank and because of the ledger 
sheets, I can say that each and every month it was deposited 
in Mr. Fleetwood's special account by Mr. Harrell. 
By the Court: 
Q. Do you recall, Mr. Daniel, any times, and I don't mean 
stated times, but any time M:r. Harrell brought you a eh~ok 
of $150.00 and directed you to put $50.00 to Mr. Fleetwood 's 
aec.ountY 
A. Yes. 
Mr. Denny: I asked Mr. Welford to also bring: 
page 79 ~ the cancelled checks from the Metropolitan, and 
I will ask him whether he has them here Y 
The Court: I note· generally that this special account of 
the Waverly Feed Company shows two checks or at least 
two deposits a month of $16.67, and those deposits were on 
the 15th and the last of the month. Mr. Dennv: That is c.orrec.t. 
Mr. Welford: If your Honor please, in regard to those 
cheeks, I have the originals and photostats of each cheek 
and I should very much like to retain my originals if pos-
sible. 
The Court: Y.ou may do that. 
Mr. Welford: They are in chronological ord~r, Mr. Denny. 
By Mr. Denny: 
Q. Mr. Daniel, the first check I show you is dated No-
vember 3rd, 1932, payable to the order of Gannie B. Harrell 
for, $1,400.00, and shows on its face that it is made on account 
of three different policies of insurance Y 
A. Yes. 
Q. Tiwo of which are those policies which have been :1.11 .. 
troduced in the record. The el1ook shows on its back that it 
is endorsed bv Cannie B. Harrell and then endorsed 
"Waverly Feed Company, H. Fleetwood, Presi .. 
page 80 ~ dent,'' and shows that it went through the Bank 
· of Waverly on November 9th, 1932. , Is that .the 
date of the deposit of the $1,050.00 that you spoke of, No-
vember 9th, 1932 Y 
A. November 9th, 1932. 
:Mr. Denny: I ·nug·ht say, since I think I can with perfect 
propriety, no jury being present, that Mr. Harrell had a 
policy for $5,000.00, payable to certain members of his f am .. 
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ily., which carried disability payments of $50.00 a month. That 
is the third policy. I will . prove this. I should· like to off er 
the photostat of that check as an exhibit. 
J\1Ir. Woodward: Suppose you put them all in as one ex-
hibit. . 
Mr. Denny: All right. . . 
Mr. Welford: There is one check I haven't been able to 
get. I think there was a payment made last· August. Those 
run through July., 1939. 
Mr. Denny: August, 19397 
Mr. Welford.: ~ust 7thJ 1939. 
., 
By Mr. Denny-: . 
Q .. I ask you, Mr. Daniel, to look at those other checks 
which follow these disability payments and s·ee whether every 
one -of them i:s not for $200.001 ; 
A. Do yon want me to look through them all! 
page 81 } Q. All for $200.00, yes. 
The Court: Can we by stipulation say . that these are 
photostatic copies of checks from the Metropolitan Life In-
surance Oompan.v Y 
Mr. Woodwar~:. Yes, sir. . 
The -Court: It is stipulated by couns·el that the checks ·here 
introduced are photostatic c-0pies ·of the ·checks paid by the 
Metropolitan Life Insurance Company with the exception of 
icheck for August, 1939. 
Note: The checks were ~hereupon marked "Exhibit 1.l' . 
By Mr. Den~y: 
Q. As far as you know, were they all of the disability 
checks gotten by Mr. Harrell! · 
A .. Yes, sir. 
Q .. And those are for $200..00 each! 
A. Yes. 
Q .. And not $150.007 
A. No. . 
Q .. You slipped up on -your reeollection of $150.00? 
A. Yes. I thought there were two checks, $150.00 and 
$50.00. 
Q. And ,some of those transactions were not with regu-
larity? 
page 82 ~ A. No, sir. 
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sworn on behalf of the complainant, testified as follows.: 
By Mr. Woodward: 
Q. You are Mrs .. Lottie A. Fleetwood, the wife of Harvey 
Fleetwoodf 
A .. Yes .. 
Q. How long have you been married, J\,frs. Fleetwood Y 
· A.. 33 years. 
Q. ·what was your position ,as an officer in the Waverly 
Feed Company, Incorporated! 
A.. Vice President. 
Q. Who was the president 'l 
A .. Mr. Fleetwood. 
Q. Who was secretary and treasurer 1 
A. Mrs. Harrell and Mr. Harrell. 
Q. How many shares of stock were isst}ed by the corpora-
tion Y 
A. 50. 
Q. What was the ownership of those shares of stock? 
A. Well, in the beg·inning 1\fr. Fleetwood had it 
page 83 ~ and after his affairs were so heavily involve~ he 
turned over all of the property to the bank, I 
understood, and then he told me what stock he had was going 
to be turned over to me as I had endors~d my home, and 
mine was 24 shares and his one after that. 
Q. Mr. Harrell's was 24 an,d Mrs. Harrell's was one f 
A. Yes. 
Q. Mrs. Fleetwood, do you recall when the Waverly FeecJ 
Company ceased active business? . 
A. You mean when thev sold the ·business f 
Q. Yes, when they sold the active business. \Vhen was thatY 
A. WM it during the past yearf 
Q. Wa.s it during the past year! 
A. Yes, during the past year. 
Q. vVho was manager of that business subsequent to :M:r. 
Harrell's disa:hili tv T 
.A. Mr. Harrell "was manager at all times. Mr. Fleetwood 
had nothing-
Q. Mr. Fleetwood was only connected in an advisory ca-
pacity, was he not, with the company! 
A. He did that at all times, from the . first to the last, as 
advisor, but he didn't have anything to do with the manage-
ment at all. 
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Q. Did Mr. Harrell at first have any interest 
page 84 ~ in the business of the coiporation, when it was 
first started f 
A. No. It was owned by- my husband, Mr. Fleetwood, and 
Mr. Ford. · 
. Q. Mr. Harrell came in later after Mr. Ford sold out his 
interest? 
A. Yes. 
Q. Have you had any conversation with Mr. Harrell con-
cerning· the ownership and the disposition of the disability 
payments ace.ruing monthly from the Metropolitan Life In- . 
surance Company on the policies in issue upon the disability 
of Mr. Harrell Y 
A. Yes. The first one I had was a few days after l\fr. 
Fleetwood 's death. I sent for him to come up to the house 
and he oame up, and my son, Harvey Fleetwood, Jr., was in 
the living_ room when I told Mr. Harrell I would not be able 
to continue paying- $50.00 to the bank on l1is note that he h~d 
, been paying all along-, that I needed it to live on, and he 
said, '' Why, Mrs. Fleetwood, that . is all right. You know I 
had much rather pay it to you, but you can see my point of 
view. I had rather have it understood by a lawver or some-
body who knows more law than I do. I am not a lawyer, and 
I would like to have someone to tell me about it.'' 
Q. He had :reference, did he not, to the owner-
page 85 ~ ship of one shnre of stock of Mr. Fleetwood and 
the 24 that belonged to you? 
A. No, he didn't refer to that at that time. He had refer .. 
ence to the $50.00, when I told him to pay me the check for 
$50.00 directly, that I would not be able to keep up interest 
on the· note. After that he said, ''Your son-in-law is a lawyer, . 
and you will get him to tell me about that and at the same 
time g·et him to tell me about the share, the extra share, too.'' 
One share was in my husband's name, and nobody had quali-
fied. He· said, ''I want some lawyer to advise me, and your 
son-in-law, if he will talk to me and tell me about this and 
tell me who I m~st pay that part of the disability insurance 
to before I pay out anything, it will be all right.'' 
Q. Your son is Mr. Frank E. Butler, an attorney in Suf-
folk? 
A. Yes. I told him I thought my son-in-law would be gfad 
to talk to him about it, that I was looking for him either that 
day or the next clay and I would get him to go to his house 
and tell him whether it would be all right to pay me the 
$50.00 or not. 
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Q. That was the $50.00 that. had gone to the special ac-
count? 
A. Yes. I told him I would be. glacl for him to 
page 86 ~ pay it all to me, and he. said, ''You know I want 
to pay it to you, Mrs. Fleetwood.'' 
Q. Did you have any arrangement with I\Ir. Fleetwood 
whereby he wa~ to use your share of the proceeds from the 
disability insurance each month Y 
.A. Yes. He explained it explicitly to me because he knew 
he had given me that stock, and he .said, ''It is up to you. I 
am Vice President of the Bank of Waverly-
Mr. Denny: If the Court pleases, I want to object to this 
question and any further answer by the witness on the same 
ground that I objected to similar questions asked Mr. Daniel 
on the ground that it is a self-serving declaration. 
The Court: I sustain the objection in reg·ard to the con-
versation between Mrs. Fleetwood and Mr. Fleetwood, and 
will let her go ahead and tell of any conversation she had , . 
with Mr. Harrell. · · 
Note: The objection was argued at length by counsel. 
The Court: The Court rules that the conversation between 
Mr. Fleetwood and the witness which took place in the privacy 
of their home is not evidence in this case, aµd sustains the 
objections made to the evidence of Mrs. l'1eetwood on this 
point. 
page 87 ~ Mr. Woodward: To which counsel for the com-
plainant excepts on the ground tha.t the state .. 
ments are with reference to matters which are material to 
both of them as stockholders of the corporation and with 
reference to the corporate affairs, therefore, the evidence 
should be considered in this case. 
The Court : I am going to1 allow you to show anything Mr. 
H~rrell told her at any time . 
. Bv Mr. Woodward: 
··Q. After the transfer of the 24 shares of stock to . you 
and Mr. Fleetwood still retained the one share,. did you agree 
that Mr. Fleetwood might have the proceeds that were com-
ing to you as stockholder from tbis disability insurance Y 
4-. Yes. 
Mr. Denny: That is entirely immaterial to the issues in 
this case. 
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lfr. Woodward: Mr. Pulley bas raised.the same question.. 
The Court: I overrule the obj:ection. 
Mr. Denny: Exception. 
:By Mr. W'O'odward": 
Q. MljS. Fleetw-0od, you stated that you had had a .ronver-
:sation with Mr. Harrell in your h-0met 
A. Yes. 
page 88} Q. A.nd Mr. Ha.rrell l1ad then asked you about 
the disposition to be made of the moµey. Where 
was that money coming from 7 . 
A. From the disability insurance paid to Mr. Harrell for 
the Waverly Feed Company, seemingly to him as :µianager. 
Q. Did he state to you it was paid tq him as managerY 
A .. Yes. 
. Q. Did he tell you how they bad been disposing· ~f the 
m~eyY . 
A. Yes. 
·Q. What did Mr. Harrell tell you about that 7, 
A. You mean in the house that dayl . 
Q. Yes. ' 
A. He, said, ''Mrs .. Fleetwood, you know, of ~ourse, how it 
is being· paid,'' and I said yes. He said, ., '$50.00 I pay over 
to Mr. Fleetwood to pay on his personal debt and the. o.ther 
$50.00 we had· t~ pay on the note of the ·w averly Feed Com41 
pa.ny and it will probably be two years or more before it is 
finished up. Of course, you agree to that," and I said, ''I 
wonder if it would be better to pay that off, pay that note 
all out, it would probably be bett~r to clo t~at, :1nd I get $75.00 
and you get $75.00." He said, "I don't thmk 1t would for the 
simple reason that they are. letting us have that much eheap·~r, 
· at a much cheaper rate, than we could borrow 
page 89 } $1,000.00 for and I haven't got $1,000.00 to put 
on it anvwav. I thiuk it would· be best to let it 
stand as it is anclt we still will pay them $25.00 each ourselves 
to· curtail the note and you will have $fi0.00 and I $50.00, and 
then after it is paid off you will have $75.00 and I will .have 
$75.00.'' He said, '' I want to pay it to you directly, but I 
wa.nt to know that I am doing right when I do it.'" Q. And that was the time ·he asked you to ask Mr. Butler 
about the one share that was owned by Mr. Fleetwood1 
A. Yes. He ·said, "You remember that M1-. Fleetwood 
owns one share and I don't know jnst about the disposition 
of that. Who shall I pay that part tot In other words, if 
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I pay yon the whole $50~00, $2.00 will. be Mr.. Fleetwood "s: 
part,,,. and I said, ''I will get my son-in-law, the first time 
he comes up here, to go up to your honse and talk to you about; 
it if it snits you," and he said, '·Yes. I will pay it then to 
who he says. I want to pay you all,. but you understand my 
point of view," and my son was there at the conversation. I 
purposely had him in there.. · 
Q. When did Mr. Fleetwood die 6l 
A. · March 1st. 
Q. How many payments did Mr. Harrell make to you sub-:-
sequent to March 1st, 193fJ f 
. A. Three, March, April and May. 
page 90 } By the Conrt: 
· Q. Did he say anything to you when he brought 
you the money Y 
A. He gave me one at Waverly and told me it wa8 my part 
of it, and the other $25.00 of my part was going to be put 
to the Feed Company's note at the bank, and he said, ''We 
will have this all the time and I will make it promptly every 
month." 
By Mr. Woodward: 
. Q. "\Vhat arrangement was made with reference to the ad-
ministrator's part of the amount that was being paid each 
month1 
Mr. Denny: What was the question 7 
Mr. Woodward: I asked her what arrang·ement was made 
with reference to the administrator's part of the amount. 
. Mr. Denny: I don't think the witness has testified to any-
thing . of that kind. 
The Court: She testified he paid her $50.00. 
A. Here is what I told you: He asked me that day-he 
said, ''You know there is one share that has to be cleared 
up before you are entitled to the whole $50.00. You haven't 
qualified, have you?" I said no. He said, "I don't know 
just what to do with the whole $50.00.'' I think he iSaid that 
$2.00 should go to Mr. Fleetwood's brother and I 
page 91 ~ would not be entitled to it. I said, ''Well, I will 
g~t my son-in-law to talk to you about that,'' and 
he said, "Whatever he says do with reference to that I will 
do,'' and I left it that way and I did tell my son-in-law as 
soon as he came to go up and talk to him. 
Waverly Feed Co., Inc., v. Cannie B. Harrell, et al. 83 
·Mrs. Lottie .A. Fleetwood. 
By the Court: 
Q. Is it a fact that he turned over to. you $50.0M 
A. He turned over $50.00 to me in ·,v averly and then I 
went to Suffolk to live and then he sent me $50.00 in a check 
by mail in April as soon as he got the c.heck, and he wrote me, 
and then he sent me another check in 1\f ay just as soon as 
he got the check. I got three cheeks from Mr.- Harrell for the 
disability insurance. 
By Mr. Woodward: 
Q. He told you he was applying $25.00 of your $75.00 on 
the indebtedness 'at the bank? . 
A. Yes. He said, ''It will be to our interest to_ pay off the 
note and clear it as quickly as possible, so that we will then 
have $75.00, '' and I said, ''You are rig~ht and we will do it.'' 
He said, ''It was my agreement and Mr. Fleetwood's agree-
ment with the bank.'' 
Q. He said it was his and Mr. Fleetwood's agreement with 
the bank? 
.A.. Yes. 
Q. Did he say anything about Mr. Fleetwood's 
page 92 ~ agreement and his agreement with reference to the 
division of the money as it came into the ~orpor!t-
tion? 
A. Yes. He said his $50.00 was to be applied-he had 
agreed with the bank with my permission to put $50.00--I 
have Imown about tha.t, and $50.00 was to go to his indebted-
ness at the bank and $25.00 of. his was to go to the Feed Com~ 
pany indebtedness and $25.00 of Mr. Harrell's half was to 
go to the Feed Company indebtedness. In other words, they 
paid $50.00 on the Feed Company note at the bank, Mr. Har-
rell got $50.00 of the check and we got $50.00. 
By Mr. Denny: · 
Q. Are you speaking of the statement made by Mr. Harrell 
or Mr. Fleetwood? 
A. Mr. Harrell. 
By Mr. Woodward: 
Q. Did you have any other conversations from time to 
time outside of wl1at took place in front of Mr. Pulley's of. 
flee in Waverly with Mr. Harrell along· the same linef 
A. I don't recaU that I did. I think in our home was one 
time when I asked him to come up and talk to me about the 
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check when I told him I could not afford to give it to him 
and that I needed it. 
Q. Did you have any conversation with Mr. Ha.r-
page 93 r rell on Main street in vVaverly subsequent to your 
husband's death in which he told you he was go-
ing· to cease further payme~ts Y 
Mr. Denny: I object to the form of the question. Ask 
her what Mr. Harrell told her. . 
The Court: Objection sustai:i1ed. You can· ask l1er whether 
she had any other conversation with him and what he said • 
.A. I can answer that. 
By Mr. Woodward: 
.Q. Did you have any conversation with Mr. Harrell on 
Mai.n street in Waverly subsequent to your husband's death 
concerning· any further or future payments that were to be 
made? 
A. Yes. 
Q. If so, relate that conversation. 
A. It was on Memorial Day. He had paid me-
Q. In 1939Y . 
A. Yes. He had paid me my check for Ma.rch, April and 
May, and this was on Memori_al Day, the 30th of May, I think. 
I ha.d g·one to the cemetery and had come hack in town and 
mv daughter was driving me, and so we got there in town and 
I saw Mr. and Mrs. Harrell sitting in the car in front ,of Mr. 
Pulley '·s office. He ma.de .some kind of motion to me. I think 
he spoke to me. I asked my daughter to stop. We 
page 94 r were in an awful hurry.· 
. Q. You stopped 1 
A. Yes. I a.sked her to stop a minute. I thought I would 
. shake hands ·with him. I said, '' I think I will run across 
and shake hands with him." She pulled the car to one side 
of the' street and he saw me getting out and he g·ot out and 
walked towards me and Mrs. Harrell drove off. I said, "Mr .. 
Harrell, I won't detain you bu~ a minute. I thought I would 
speak to you and ask you how the business was getting· on 
and collootions, and so on. He .said, '' Mrs. Fleetwood, I have 
something terrible to tell you. I had rather do anything I 
know of than to tell you.'' I said, ''Don't mind telling me. 
If you feel that you can't make any more collections, I feel 
like you have done the best you .can and I will just have to 
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accept it.n He said, '--No, it is worse than that. My wife 
has made me promise that I will not se.nd yon any more checks 
from the Waverly Feed Company insurance,'' and I said, 
"' Mr . .Harrell, you are taking it too seriousiy. Your wife 
can't do that. It belongs to me," and he said, ·" But, 1\:1:rs. 
Fleetwood, you know a man has to ha\·e some peace in his 
home. I can't live through it.· I have .stood out against her 
:for days and days.'' He said., '' I didn ~t tell her in the be- · 
· ginning that it came to me as manager because' I knew I would 
have trouble with her if she found it out,'' and 
page 95} somebody went to her and told her and I don't 
know who it was." He said, ''Was it you, Mrs .. 
Fleetwood?'' I said, ''No,. I haven't seen your wife.. You 
know it was understood explicitly, and you know that insur-
ance was taken out for the Waverly Feed Company, for their 
benefit, for the benefit of the Waverly F.eed Company in case 
you were incapacitated, as Mr. Fleetwood had all he could 
do at the bank.'' He said, . 't Mrs. Fleetwood, I am a man 
that is incapacitated and I have got to do what she -sa~.'' 
I said, ''Yes, but you know it belongs to me and it was paid 
. for by the Waverly Feed Company," and.he said, ~'Yes, but 
Mrs. Fleetwood, a man has to have some. peace. I talked 
to Mr. Fleetwood a.bout my home c.onditions befoi;e he died,'' 
and he said, '',You lmow something about it.,., I am sorry to 
have to tel1 you all of this- · · 
The Oourt: Just re11eat the co:riversation between you . 
.A.. {Continuing} He said, :,r have talked ·to· Mr .. Fleet-
wood confidentially about my home conditions, and I have 
just had to promise her, in o-rder .to stay at' home, that I 
could not send you any more checks, and I am just as sorry 
as I ca.n be as I would not have done this to you, and I never 
had any thougilt of denying sending it, but ·1 can't do any-. 
thing whatever." I said, "Mr. Harrell~ you are going to 
. put us both to useless expense, needless expense, 
page 96 } and a lot of trouble, and I don't think you ought . 
to let your wife make you promise to do something 
that you know isn't right.'' He said, ''You know, Mrs. Fleet-
wood, it does come to me as manager~ It does come to m~ 
as manager but she will not let me send you al]J)ther check,'' 
and I said, ''Well, I will have to take it to Court, Mr. Har-
rell.'' He said, '' Mrs. E,leetwood, I am not after g·etting 
in law about it." I said, "You don't think I am going to 
1'6 Supreme Court or .Appeals or Virginia 
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sit calmly by and lose what I lla:ve to live on just because 
your wife doesn't want you to send it to me any more. It 
will put us both to a lot of expense and a lot of needles.s 
trouble and worry, and I am certainly sorry you are taking 
this stand." He saicl, '·But I have had to do it, Mrs. Fleet-
wood. I have promised her,'' and I said, "Well, if that is 
the case we will have to do it. Do you mean you are not going 
to send me the cheek that von have now which came the, 
fir.st part of the month 7 '' He said, ''No, :Mrs. Fleetwood. 
She has made me promise I would not send you another 
check.,., I said, "Well, I have to do somertbing about it.'" 
As near as I can remember, that was the conversation. If 
there is any more, I don't recollect it. 
page 97 ~ Thereupon, at 12 :00 M., a recess was taken to 
1:00 P. l\L 
AFTERNOON SESSION. 
Met at close of recess .. 
Present: Same parties as heretofore noted .. 
MRS. LOTTIE A. FLEET\VOOD, 
resumed the .stand for further examination: ' 
:Mr. Denny: At this stage, I should like to make a motion 
to appear on the record. I move that the plaintiff be com-
pelled to elect whether it is proceedinQ: on the basis of an 
alleged express agTeement that this money that went to Mr' 
Harrell !should be paid over to the Waverly Feed Company 
or for its use, and if it is proceeding under such e>..1>ress 
agreement when that agreement was made, or if it is not pro-
ceeding on the basis of an express agreement whether it is 
proceeding on the basis of a resulting trust. They have al-
leged, as I understand, an express agreement according to the 
allegation of Paragraph #9 of the bill. Most of 
page 98 ~ the evidence so, far does not tend towards any ex-1 
press agreement but seems to be on the basis of 
a resulting trust. · I think I am entitled to know what I am 
here to meet. 
The Court: Let me see the bilI. 
Mr. Denny: The two pertinent paragraphs are 9 and 12; 
I think. 
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The Court: Mr. Woodward, what have you to sayY 
Mr. Woodward: I don't think we are required to elect. 
The Court: I will let you go ahead. The Court reserves 
its. decision on this motion. 
By Mr. Woodward: 
Q. Mrs. Fleetwood, in your c-onversation with Mr. Har" 
rell at your home, to which you have alluded, a few days af-
ter Mr. Fleetwood's death, diQ. Mr. Harrell make any state-
ment to you at that time as to the ownership ,of the funds. 
from the disability provision of the policies in issue 7 
A. Yes; it wa.s at my home. I had sent for him to come 
up to my home, and was .not on the street, to talk about the 
business and during· that conversation my son was present. 
He said, '' Mrs. Fleetwood, you ]mow this policy is owned 
by the Waverly Feed Company and the money is sent to me, 
but you know what I have been doing with it, $50.00 
page 99 ~ to Mr. Fleetwood's account, $50.00 on the Waverly 
Feed Company note, and $50.00 for myself, sirice 
his death, but I had rather be tolcl or instructed by a lawyer 
because-'' · 
Q. You have been over that. Did he make any statement 
to you as to the ownership of the funds arising from the 
policyY 
A. Yes, he said the ownership belonged to the Waverly 
Feed Company. Does that answer it? 
Q. Yes. Did you have any conversation with ::.M:r. Fleet-
wood-I understand this is going to be objected to, and we 
save our exception to it----did you 11.ave any c.onversation with · 
Mr. :Fleetwood in his last illnesE-'l, and abnost immediately 
prior to his death, concerning the ownership of the disability 
payments from these particular policies of insurance Y 
A. Yes, I did. 
Mr. Denny: .I reiterate my objection. 
The Court t I will let her answer the question that she 
did have a conversation. · 
By Mr. Woodward: 
Q. vVhat did he tell you with referenee to the disability 
payments that had been received and were to be received 
from the policies in issue here today 7 
Mr. Denny: Objection. 
page 100 } The Court : Objection sustained. 
Mr. Woodward: We want to g·et it in the 1·ec-
ord. 
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Bv Mr. Wioodwarcl: 
"'Q. What did he ten you with reference to the disability 
insurance during· his last illness? 
A. Shall I tell vou tbe circumstances of the conversation T 
Q. Yes. .. · . 
A. T:Pe doctor had told him that he had angina and he 
was awfully worried about leaving me in no better shape, 
and tried to tell me what I would have. He said, ·'It looks 
like you are going to be left in a right poor shape but the 
main thing you a.re going to have.to depend upon wiU be half 
the insurance from the ,vaverly Feed Company insurance 
which is paid to Mr. Harrell as manager of tl1e business, an~ 
he will hand you your check promptly each month.'' He had 
told me this numerous times and he went over it, and he 
said, '' Your half of it will be $75.00 after the note is paid 
which will keep you from being- dependent." I knew I had 
half of that. He said, ''We have ·agreed to let the note be 
paid," and he said, "It will stay that way." 
Mr. ,voodward: Does vour Honor still adhere to the same 
rulingY · 
The Court: Yes. 
pag·e 101 r Mr. Denny: That was introduced simply for 
the purpose of the record? 
The Court: Yes. 
Mr. Woodward: We except to your Honor's exclusion of 
it. 
·Bv Mr. Woodward: 
.. Q. On how many occasions did that take place, to the best 
of ·your Imow ledget that he explained the situation to you f 
Mr. Denny: May we have an understanding, if the Court 
pleases, that my objection goes to each of the questions and 
. answers along this line 7 
The Court: Yes. The ruling of -the Court is that it ex-
cludes all of this testimonv as to conversations between the 
witness and Mr. Fleet'\\"'."Ood, but if counsel wants to put any 
more in the record so it will be in the record the Court will 
allow him to put it in. If I understand your question, it was 
approximately how many times did similar conversations 
take place Y · 
A. I remember distint!tlv on the wav back from Richmond 
when he had been up to ·see Dr. Brown and he had urged 
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l:tim to stop work and he felt like he could not afford to, on 
the way back, I said, '' I wish the Feed Company had put dis-
ability in yours a-s well as l\fr .. Harrell's and you 
page 102 } would be co1lec.th1g from two policies and you 
could afford to stop," and he said, ''It would not 
bave been. the proper thing because I didn't give any time 
to the busmess whereas Mr. Harrell conducted the business 
and it was taken out for the buslness.'' He was in the worst 
fix because his health was bad and he could not have gotten 
it, as much as he did before, and he said it wasn't right for 
him to collect disab)lity insurance when he meant practically 
nothing to the business. :Mr. Harrell was manager. That 
is the way he explained U to me, that they bad taken it out 
on Mr. Harrell for that reason, for the benefit of the business, 
and each w-0uld get half, that he would get $75.00 and ltir. 
Harrell .$75.00, that the Feed Company had paid for the in-
surance and they had tak~n it out for the benefit of the Feed 
,company, and he said, ''We are half owners. We l1ave al-
ways divided our profits equally, paid for the insurance 
-equally and divided our pl'ofitf-l equally. If anything is left 
we will divide it,'' and tben be, assured me ag-ain, a:f.ter com-
ing baek from Dr. Brown's, that I need not fear I would be 
dependent. He could not stop work then; and on another 
occasion, after Dr. Jennings hnd talked to him, he went over 
it again. · 
By Mr. Woodward: 
Q. This conversation with Dr. Brown was some two or 
three months before his death t 
page 103 } A. Ye·s. 
Q. And the conversation with Dr. Jennings was 
about the same time? · 
A. In a few months of eac.h other. 'Wben he talked to me 
last was· after my boy went to work. 
. Q. Wav back in 1927, after th~ policy was issued and be-
fore Mr ... Harrell was disahled, did he discuss with you the 
polieies at that time Y 
A.. Yes, all about it, why they were taken out and also 
who they belonged to, absolutely.. · 
Q. Did he say at that time the same thing he said later 
with reierence to the insurance! 
A. Exactly. They were not paying on any note then ·but 
just dividing it. He wasn't disabled., you see, then, when he 
told me the first time. 
Q. You were then a stockholder a.s well as the others! 
, .. 
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. A., Yes,. but not as large. stockholder.. I think I had one 
share and aft~rwards he gave mer the ll'cst. · 
OROSS EXAMINATION .. 
By Mr. Denny~ , . , · 
Q .. Mrs~ Fleetwood,. the affall's of your nns'band1s estate,, 
I take it, were quite involved and that estate was heavily. ob-
ligated at the time of the death of yo1.1r husband! 
A .. Yes. 
Q. Prior to thls ·conversation that yon have! 
page 104 ~ said you had with Mr .. Harrell on Memorial Day 
at whiQh time you said he. went at length into, his. 
affairs,. had you, either from insurance carried on the life 
of your husband or from other sources, :received substantial 
SUID.Si . 
.A. •. I had. received three chec.ka from Mr. Harrell of $50.00 
'each.. · 
Q .. Was that all you bad. ,eceive.d,, either as. a result of the 
death of your husband or from Mr .. Harrell, either from the 
estate of· your bus band or from. insurance. that your husband 
might have carried Y: · 
A~ :Mr .. ·woodward: We object to. that as not: being_ ma..-
terial. 
The Court: I don't Imow whether it is, or not.. I will 
let .her · answer the question. As I understand the question, 
it is whether or not there were any other policies of insur-
ance on the life of .Mr .. Fle~twood llnder which sh.e was. lben<r 
:ficiary .. 
A. Yest I had. I had gotten a check .. 
By Mr. Denny: 
Q. You had received those, monies jnst a very short timc-
prior· to your conversations· with l\fr. Harrell, had you nott 
A. Oh, no. I got that check just about three or four· days, 
I 't~ink it was, after his death. It came v.-ery promptly .. 
Q .. Had yon .seen Mr. Harrell between the time 
page 105 ~ you got it and the time of your conv-ersation T 
A. I could not be sure about that. I don't un-
derstand that. 
Q. You testified to a conversation f 
A. I bad a convers~t.ion with Mr. Harrell twice. 
I , 
1 
Waverly Feed Co., Inc., v. Cannie B. Harrell, et at 9t 
Mrs. Lottie A. Fleetwood. 
Q. You talked to him up at your home Y 
A. Yes. 
Q. And then didn't talk to Mr. Harrell again until you 
met him on Memorial Dav Y 
A. I don't remember. °'rf I did, I have no recollection. 
Q. It was between the time af your home and the time you 
saw him on Memorial Day that you had received this insur-
ance money, was it noH 
A. I can't say. I may have received it before I talked 
to him at my ·home. The clleck came in very promptly, and 
whether it came in the dav before I talked to Mr. Harrell or 
two or three days before i could not say. · 
Q. Was there any mention made in the conversation be-
tween you. and Mr. Harrell at your home of the fact that the 
insurance money had come. in 1 · 
A. No. I only talked to him about the feed business. 
Q. I understood you to say that Mr. Harrell told you in 
certainly one of those conversations, perhap!s 
page 106 ~ both, that $50.00 of this disability had been ap-
plied regularly· each month to the indebtedness 
of the Waverly Feed Company at the bankf 
A. Yes. 
Q. Did he tell you that·the bank had required the Waverly 
Feed Company to do that 7 · 
A. I don't remember that he did. I am sure he didn't. 
I ·don't know and would not say for sure one way or the 
other. I know he just said, "Mrs. 'Fleetwood, .you know Mr. 
Fleetwood has been paying· this to the bank, and-I don't 
have any recollection on that. I don't think so, but I would 
not swear to it. 
Q. You don't remember whether he said they were pay-
ing it, that $50.00 had gone to the Waverly Feed Comp,any 
indebtedness! · 
A. $50.00 to my husband· and $50.00 to the bank, $25.00 
ea.ch-
Q. ~0.00 to the bank, which was $25.00 of your husband's 
money and. $25.00 of Mr. Harrell 1s f 
A. Yes. 
Q. That. went, to the indebtedness of the V\Taverly Feed 
Oompany at the bankT 
A. Yes. 
Q. Was that told you on one occasion . or on both occa-
sions? 
page 107 ~ A. I think on that one occasion when my son 
was present. I don't remember exactly. It come 
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into the conversation but I would not say definitely because 
I don't have any definite recollection of it. 
HARVEY FLEETWOOD, JR., 
sworn on belialf of the complninant, testified as iollo:w:s: 
By Mr. Woodward: 
Q. You are Mr. Harvey Fleetwood, Jr., now residing in 
Baltimore, Maryland, and a son of Harvey Fleetwood, now 
deceased, and Mrs. Lottie A. Fleetwood who just testified Y 
A. I am. 
~ Q. Mr. Fleetwood, were you at the home of your father 
at the time of the conversation which your mother has just 
testified about with Mr. Harrell a few day,s after your father's 
death? · 
A. I was. 
Q. Did Mr. Harrell make any statement with reference to 
the ownership of the disability payments that were being 
received by him? 
page 108 } A. Yes, he did. 
· Q. If so, what were they f 
A. He said, ''Y:ou know the. Waverly Feed Company has 
this $150.00 coming in each month, and I know your father's 
estate is rather involved and I don't know who to make these 
payments to op. his share of the stock.'' He said, ''I had 
rather pay you, but you can see my point of view. I have; 
to be very careful who I pay them to,'' and he said, '' The 
,one share of stock in your father's name, I don't know what 
to do about that. I think it is better to go ahead and your 
son-in-law is a lawver-'' 
. Q. Did he sa.y anything !Lbout the division of the money 
as it camel or had been commgf 
A. Yes, he did. He said, ''Up to now your father has 
been getting $50.00 and we have been p11tting $50.00 on the 
note a.t the· bank, and I have been getting $50.00,' 1 the other 
remaining part. . . . · 
Q. At tha.t time did l\ir. Harrell lay any claim to exelusive 
ownership of the disability payments or the policies either 
one T Did he make any personal claim on his part other 
than to the $50.00 a month Y 
A. Well, I think he laid claim on the $25.00 that was his 
share of it tha.t was going to pay off the company indebted-
ness. Is that what you mean Y 
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Q. I mean did he claim the whole disability 
J>age 109} payments.at that time! 
A. No, jm;t the reverse. He said, '' It belOll.giS 
to tbe· Wawrly Feed Company." 
Q. Did you have any conversation with your father be-
tween Chris:bnas of 19M and Januarv 2nd of 1939 concern-
ing these particular policies of insurance and the disa!bility 
payments that had accrued and were to accrue from them f 
A. I did. , 
Q. Wl1at did your father tell you about the ownership of 
th~ policies and of the dic:iability payments insofar as they 
:applied to the Wavel'ly Feed Com}Jany, Inco1·poratedf 
Mr .. Denny: I reiterate my objection. 
·The Court: Objection sustained 
Mr. Woodwa.rd: · Exception. Go ahead .. 
.A.. 1\i[y father knew at that time that he was in bad shape 
:and he knew that I lmew it. He had been having bad heart 
attacks and I am . positive he knew he didn't have long to 
live, and he called me in just before I went off to work for 
myself one day, or two days before, and went over or talked 
over his affairs with me. He said, '' The mRin thing 1 am 
leaving your mother is her sbnre in the Waverly Feed Com-
pany which is important now because of the disability com· 
~ng-. the ?-isability insurance coming. in, and that 
page 110 } mcome will be hers. th(' rest of her life. J' 
Q. Had he told you the same thing on previous 
oooasionsf 
A. I had had numerous talks with my father. I had one 
out ridingi with him one day when we went to look at a farm. 
I remember that one: specifically. I had had numerou~ other 
talks with hlm. 
Q~ Did t.hey concetn from time to time this particular 
poliey7 
A. They did. 
Q .. Was his understanding of the ownership. of the pro-
ceeds from the policies the same as that to which -vou have 
alluded between Christma·s, 1938, -and January 2nd or 3rd, 
1939! 
A. The v-ery same thing .. 
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CROSS. EXAMINATION. 
By :Nfr. Denny~ 
Q. Mr. Fleetwood, your father had been a banker almost 
the whole of his natural life, had he not, or for a number of 
years! 
A. I under·stand he had been practically all of bis life. He 
had been ever since I was old en.ougb to know anything about 
it. . 
Q. He was careful about his business affairia, was he not f 
A. Yes. · 
page 111 ~ . Q. And took occasions to keep his records in 
· prope1· shape regarding his business affairs t 
A. Yes. 
Q. I have .only one further question. Did I correctly un-
derstand you to say that Mr. HarrP,11 told your· mother on 
the occasion of this conversation there at your home that 
up until that time and ever since, this. disability insurance 
had been· paid-
A. You mean. up to the time, of' the. conv,er.sationY 
Q •. Yes,. up to. the time of the conversation and e_v.er since 
_disa;bility payments had 'been being· made by the iJ:isurance 
company to him Y 
A. You mean when Mr. Harrell became disabled? 
Q. Yes;'. that $50.00 of the payments had been turned over· 
to yo.ur father,. that Mr. Harrell had kept $50.00, and the 
other $50.00. had been paid, $25.00. by Mr. Harrell a,nd $25.00 
by Mr. Fleetwood, or had been used, to curtail the note of 
the Waverly Feed Company held by ~rhe B.ank of Waverly!. 
A. May I ask that-answer that in a different. way than . 
you asked itl · 
By the Court:. 
Q. As. I understand the . question11 it is, this,, a:f.te..r boiling 
down th~ qnesti.0ms between you a.n.d Mr~ Denuy: 
page 112 J In that. conversation did you undei:sta:ud l\fr~ H.al."-
rell to say that ever since he was. hurt· and dis-
abled and the payments. b.egaE:,. he- had divided the~ roQney by 
· turning $50 .. 00 over- to your- father,. he- keeping $5.0.0Q hini-
self, and the remaining $fl0~00: went to, the.· p.ayment of the. 
noteY 
A. Yes. He didn't tell me that had been the, de:fi.mte ar-
rangement ever since ~r. Harrell had become incapacitated. 
Q. You say he didn't tell you that had been Y 
A. He didn't say, "From that date- to this date." 
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By Mr. Denny: . 
Q. Was the impression you got from his statement that 
that plan had been followed practically the whole time 7 
A. I got from his statement that it had been followed for 
some few months or maybe for some time. I don't know 
whether it was definitely followed from that date to this 
date. · 
By Mr. Woodward: 
Q. You are simply relating what Mr. Harrell .said· in your 
presence, and you understood at that time that Mr. Harrell 
said tha.t the policy and the disability payments all belonged 
to the Waverly Feed Company! 
'JTue Court: He has said that once. 
page 113 ~ A. I understood that definitely. 
A. LEE RAWLINGS, 
sworn on behalf of the complainant, testified as follows: 
By Mr. Woodward: 
. Q. You are Mr. A .. Lee Rawlings, residing in the City of 
Norfolk, are a certified public accountant with offices in Nor-
.folk, Wilmington, Raleigh and several' other cities, and you 
have been so engaged for quite a number of yea.rs 7 
A. Yes. 
Mr. Denny: I very gladly admit Mr. Rawlings' qualifica-, 
tions as an accountant and auditor. 
The Court: All right. The Court knows it if you don't 
admit it. 
By Mr. Woodward: 
Q. Mr. Rawlings, did your firm have occasion to make a 
report from the books of the Waverly -Feed Company from 
year to year on December 31st or as of December 31st each 
year for tax purposes 1 
A. Yes, beginning with the year 19H2. 
Q. Beginning with the year 1932. vVill you 
page 114 ~ state what the records of the company, the 
Waverly Feed Company, Incorporated, revealed . 
with reference to the disability payments upon the policies 
of insurance in issue here today 7 
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A.· I think it is proper to state that we didn't make an 
audit of this company's books, and there is a vast difference 
between making a detailed audit and making an analysis 
simply of the accounts for the purpose of preparing tax 
retµrns, and the latter is what we did. In making those 
audits and in analyzing the accounts it is often times neces-
sary to make .numerou.~ adjustments of a bookkeeping nature 
to properly ·state the account. December 31st, 1932, is the 
:first date we took off a balance of .~be books and, prepared 
those tax returns, and they show a credit of $1,350.00 rep-
resenting income from disability life insurance, Metropolitan 
Life Insurance Company. 
Q. And what does it show for 1933Y 
..A.. What? 
I 
·By the Court : 
Q. You say December 31st? 
A. 1932. 
Q. A credit of how much Y 
A. $1,350.00. That disability evidently started during that 
year, and this, according to our records, was the1 total amount 
received during that year, and in making the tax 
page 115 ~ return we credited it to inc.ome of the company. 
Bv Mr. Woodward:· 
··Q. What does it show for the year 1933. ¥ 
. A. December 31st, 1933, that same account, which had been 
. closed out at the end of the previo$ year, showed a credit 
from the, same source of $850.00. 
r Q. What were the dis1>ursements against that fund? 
A. The work was usuallv done in connection with The Bank 
of Waverly. We made their tax return. 
By Mr. Denny~ 
Q. I didn't catch that. -
A. The work was usuallv done in connection with The Bank 
of Waverly. When our man was in Waverly he made 'tax 
returns of the bank. · lvlr. F.,leetwood was connected with the 
bank and was Vice-President of this company, and he would 
tell us to go over and make the Waverly Feed Company re-
turn, also the Waverly Furniture Company, and the "T.averly 
Ham Oomp,any, of which I happened to be a partner. I didn't 
do this work. I didn't make these examinations, but it ap~ 
pears that the man here-h~ apparently .got his information 
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·:rrom Mr .. ]'.Leetwood. ].\fr. Harrell was not aetive. We took. 
(our instructions from 1\fr. Fleetwood. We sent the tax re-
turns ro him. T_phls entry appears hero-
By Mr. Denny-: 
1mge 116 } Q.. This is 1933 ! 
· .A. As of December 31st, 19,33. In ord·er t0 
,credit and to reflect the transaction completely on the books 
my man increased the insurance to $950.00 and charged it 
-fifty-fifty to Mr. Harrell and Mr. Fleetwood apparently for 
"the reason that they had 'split that charge between them .. 
:selves. 
By Mr~ Woodward-: 
Q. Take tbe year 1'934 and t0ll us what their report showed .. 
"'Dhe Oourt: What I nm interested in, JVIr. Rawlings, is not 
what your man did to equalize the accounts in the way of ad-
ju$ting them so -as to make them right, but what I :am in.ter-
ested in is what was on those ·books, what those people put 
on the books and not what you dld to equalize them. · 
Mr. Denny: If the Court thinks proper, we have the books 
-here f o-r inspection:. , 
The Court: You ean put the books iri later if you want 
to. I am trying fo find out what construction those parties 
themselves, put 011 this proposition, therefore, I want to know 
what was actually put on the book and not what somebody 
thought later should have been put there .. 
page 1i1} A. I lmve already answered that in 193.2, pe· 
riod of Decem.b'er 31st, 1932, there was $1,35~.00. 
By the Court: 
Q. $1,'350 .. 00, and in the next year it was whaU 
A. December 31st, 1933--
Q. $850.00 ! . 
.A. $850.00. 
By Mr. Woodward: 
Q. Now, 1934! 
A. $250.00. . 
Q. And 1935? 
A. $500.00. 
Q. And in 1936? 
ff Supreme C'o11rt of' Appeals <:>f' Virginia 
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Q. And 1937f 
A. $500.00. 
A. Lee Rawli,n;_qs .. 
Q. 193Sf 
A. We subsequently, in ehecking the "bookkeeper in the f'oI-
lowing year, found a notation that that went in the bank.. 
This was shown as $500.00 .. 
'.By Mr. Denny: 
Q. And for 1938 f 
A., That was for 1937, and showed $500.00, and we checked 
out the bookkeeper after that and found two deposits of $50.00 
each had been made which had not been charged 
page 118 ~ on the active account, so that really would be 
· $500.00 and $100.00, a total of $600.00 .. 
By :Mr. Woodward: 
Q. What does it show for 1938'1 
.A.. $550.00. 
. Q. Now, Mr. Rawlings, going back to the year 1933, you 
testified that they raised the · figure that had come in of 
$850.00 to $1,800.00 in order to equalize the amount credited 
to each one, Mr. Fleetwood and Mr. HarrelU 
A. On account of salary. 
Mr. Denny: I ask tha.t. the answers be stricken out as to 
what adjustmg entries may have been made. 
By Mr. Woodward: 
Q. Why did you increase the amount, for what purp~e, 
and how was that done! Where did the money c:ome from for 
the increase f 
Mr. Denni: I object to the question on the ground that 
the actiop of the audit?r in makil!g !ldju~ting .entries so as 
to equalize the books 1s not adm1ss1bie· m this ca~e. The 
proper evidence is what the parties, themselves, did, and not 
what the auditor may have done to adjust the books. 
Mr. Woodward: If your people signed the tax returns it 
is proper evidence. 
The Court: Let's go on. Is that your objec-
page 119 ~ tion, Mr. Denny? 
Mr. Denny: Yes. 
The Court : The Oourt will rule on the admissibilitv or 1 
inadmissibility of the testimony when the witness has .. an-
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swered the question. The Court feels that under certain cir-
cumstances the answer may be proper evidence and under 
other circumstances it would not be. In other words, if the 
auditors had found in the examination of the hooks that cer-
tain of this monev was credited to some other account on the 
book and the auditors felt it. was' credited to· the wrong ac-
count and should be credited to this ·account and that it act-
ually ought to go into the funds of the business, the Court 
feels it is proper evidence. If, on the other hand, the an-j 
swer shows that from outside information the auditors felt 
that this money should have gone· into the assets of the cor-
poration and they put it in there, then the Court would ,be 
inclined. to rule it out. 
. A .. They didn't have much of a bookkeeping system and 
the business was not large enough to employ a. competent, a 
very competent, bookkeeper. When we went there to make 
the tax returns we had to straighten up the accounts and try 
· to establish them. Vl e lmew $1,800.00 insurance 
page 120 ~ was coming in every year. We didn't know any-
. . thing about the $50.00 settlement of each other~ 
but we knew $1,800.00 wa.s coming to the company as long 
as Mr. Harrell was disabled and we knew he was disabled. 
I understood that they were-that they didn't always put in 
the same thing in the company, but some years it might be 
$1,600.00 apiece. We were not interested in that, whether 
they put $500.00 in the company. If they did we set that up, 
the other $1,500.00, and we didn't charge it to them but 
charged it as salary to them, compensation paid them, and 
reported it in the tax return~ so as to show the complete 
transactions. We understood money was owing to the com-
pany and that is what they took, and took it as salary,. and 
that was reported in the tax returns and they were sent to 
Mr. Fleetwood and Mr. Harrell and they signed them and 
no·body interposed any ohjections. 
Bv Mr. Woodward: 
··Q. Did these tax returns show $1,800.00 disability insur-
ance every year? 
A. Yes. 
Q. Did Mr. Harrell sign the tax returns Y 
A. They went to the proper officers, the president and 
treasurer. l\fr. Fleetwood was trearmrer, I believe, and he 
signed them. 
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Q, And tbese disability payment$ were dis"' 
page 121 ~ posed of from 1932 in that way each and eve.ry 
yeart 
A! Yes. It didn't make any diff'erence what they held. 
We put it in and it was fifty-fifty in the company, whatever 
they chose, and it was charged. to them fifty-fifty and they 
got it all of these years.. They got it direetly or indirectly 
:fifty-fifty. 
By the Court:-
Q. Each one of those years you charged it as received by 
the -company $1,800.00Y 
A. We made a; journal entry for it. 
Q. What? . 
A. Macle a journal entry f~r it. They had the money. We 
eharged that to them. It would have been a gift~ otherwise 
from the company apparently. 
Q .. In your aucllt or analY,sis you treated the $1,800.00 as 
an asset of the· company and so put it in all of these tax re-
turns 7 
A.., Yes. 
Q. And then charged back certain portions of it to Mr. 
Harrell and Mr .. Fleetwood as salary so as to make the books 
balance? 
A. Yes. 
By Mr,, Woodward: 
Q. In your analysis of it how did you. divide the money 
between Mr .. Fleetwood and Mr,, Harrell! 
page 122 ~ A- Every dollar of it credited, what went in 
the company's bank accOC01t, we split i.t fifty .. 
:fifty. We understood they were a fifty-fifty proposition and 
it didn't make any difference whether they took $400.00 or 
$800.00 as long as we charged them fi.ffy-fiity for the amount 
they took. · 
Q. Were the tax returns from 1932 on made on the same 
~~, . 
A. Yes.. l 1Ia~e copies of them here. 
Q. Are they signed copies? . 
A. No. We make the tax returns and swea.r to them · as 
having made them and ,ve send them to the officers. 
Q. And they mailed them to the· Government t 
A. Yes. 
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OROSS EXAMINATI0N-
J3y Mr. Denny: 
Q .. Mr. Rawlings, for th~ yeai- 193'3, wfom you crone to 
eh eek tbese books:, you f onnd that the books showed the 
Waverly raed Company had re~ived $850.001 
A. Yes. 
Q·. From diSRhility insurance 7 
A. Yes.. 
Q .. .And that was credited to an acco11nt ~ntitled '' Disability 
life insurance Y' ,. · 
page 123 } A. Yes, income a~o11nt. 
Q. Did you find any plac-e on the books of the 
Waverly Fe'ed Company whe-re it had received the other 
$950.007 
A. No. 
Q. You tliereupon proc~ded cm the basis- or your thought 
that the company was entitled to the whole $1,800.00 as dis--
ability insurance, and made an adjusting entry by ctediting 
them; with this other $950.001 
A. Yes. 
Q. "\Vllich $950.00 the nornpany had actually :received? 
A. That is correct. 
Q. And in order to balance the books you then took $475.00 
and set that up as salary to Mr. Fleetwood, and $4-75.00 you 
set up as salary to 1\fr. Harrell; is that correcU · 
A. That is what I did, bttt-
Q. That is what I want ta know~ I am perf eetly willing 
for yo11 to explain it later . 
.A.. 1 trunk you a:re ref erring to· the f Mt that I a.ssumed 
something. 1Vfr. Fleetwood told me that· that mone}"-they 
were taking it as salary.. 
Mr. Denny~ Ii the Court pleases, I move that the whol6 
of Mr. Riawlings' testimony with regard to _big a.djttsting en-
tries be stricken because it was: all done' on n. basis ot what 
Mr. FleetwoDd may have told him to do .. - They 
page 124 } a.re declarations of Mr~ Fleetwood in conflict with 
· the books of the compa11y and l4Gu,ght to be ttsecl 
as e-videnoo against Mr. Harr·ell. 
The Co11rl: I am going to 0'7ermle th~ oibj"eetion and let 
it go in, but I will let the record show l may exclude som~ 
of it later. I am letting it go in for thls- reason at this time, 
that Mr. Rawlings has testified that h6 made out those. tu 
returns showing these adjustments. I am not going to finally· 
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role until Mr. Harrell goes. on .the stand himself and states 
whether he signed those tax returns, then I will make a final 
ruling. . 
Mr. Denny: To such extent as it is proper to except to 
the qualilled ruling of the Court we except. 
The Court: Let the record show :M:r. Denny obj.acts and 
excepts to everything I say .. 
- By Mr. Denny: 
Q~ The 1934 books of the company show they received 
$250 .. 00? 
A. That i~ what I have here. 
Q. And yon took the other $1,550.00 and treated it as salary, 
$775.00 to Mr. Fleetwood and $775.00 to Mr. Harrell Y 
A. $750.00-
page 125 ~ Q. The books of. the company show they got 
$250.00, and that left $1,550.00Y . 
A. Yes. 
Q. And so on through all of the other years f . 
A. Yes, ·whatever it is the-re, whatever diffeTence there 
·was. 
Q. In order to bring the whole of the dfsability payments. 
into the company books 1 
A. Yes. 
By the Court: 
Q. Did you ever talk to Mr. Harrell when you wel).t there "l 
A. J ndge, I didn't make these audits. 
· Q. Did your man ever talk to him, as far as you know? 
A. I think the first year be must have gotten it because 
he has an explanation to give effect that $1,350.00 insurance 
received by Mr. Harrell 
By Mr. Denny: 
Q. Which year? 
A. 1932 I should have said. 
Q. In 1932 $1,350.00 went into the company f 
A. I beg your pardon, 1933, $1,350.00 is shown here as the 
total amount thev got . 
. Q. "Do you find any record among your papers 
page 126 }- where your man talked to Mr. Harrell? 
A. No. 
Q. Do you find any record among your papers of where 
he· talked to Mr. Fleetwood 1 
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A. He worked at the bn.nk. I assume he talked to Mr. 
Fleetwood. 
Q. Do you know who maq.e the audit in 1934 ! 1foy we· 
-see his notes on the closing entries for 1934, where he makes 
an explanation of the $150.00?. Will you read the adjusting 
entry for 19347 
A. He charges salary of $1,550.00 and credits incom~ 
this is income from disability insurance, $1,550.00, and to. 
a.djust. the income from disa:bility insurance, monthly pay-
ments, $1,350.00 received and · divided equally between the 
corporation and two partners, two officers, that being .re-
flected on the books-
· Q. Go ahead. 
A. '' Insurance income, 12 · months, $150.00, $1,800.00, bal-
. ance on books $250.00 to be adjusted $1,550.00, salary of 
Mr. Fleetwood, $775.00~ and salary of Mr. Harrell, $775.00, _ 
total of $1,550.00. Above adjustment made bv Mr. Fleet-· 
wood.''. . 
Q. Does not that note, as head of your firm, indicate to 
you that the adjustment was directed by Mr .. Fleetwood 7 
A. I should sav so·. I think that is true. That 
page 127 ~ adjustment was ·1933, and I think it is equally 
true of that adjustment. 
Q. Do you find anythin~ on your notes of the adjustment 
of 1933 as to the data on which your auditor was relying? 
A. $450.00 is charged to H. Fleetwood and C. B. Harrell. 
Q. $450.00 each? 
A. Yes, and accounts receivable is charged with $50.00. 
That ·apparently is one of the $150.00 that the bookkeeper 
didn't charg·e himself with. He picked it up. 
Q. You said on your original examination that the $50.00 
·the bookkeeper didn't charge himself with and which was 
picked up by you was 1982? . 
A. Tha.t is another year. · 
Q. In 1933 there ·was $850.00 shown on the books of the 
·w averly Feed Company as funds received T 
. A~ Yes. · 
Q. Did you show a salary of half $950.00 to 1\Ir. Harrell 
and half of $950.00 to Mr. Fleetwood 7 
A. No, only $900.00. 
Q. Why? 
A. Because the other $50.00 is charged up to accounts re-
ceivable. He ~vidently picked that up as having 
page 128 ~ gone in the bank. 
Q. You have, instead of .$8~0.00 in 1933, ·to 
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which you formerly testified, remembered it ought to be 
$900.00Y 
A. Yes. We didn't make detailed audit enough to check 
it. He evidently determined these gentlemen didn't take the 
$450.00. 
Q. Did he evidently determine they didn't take but $450.00 
and instead of getting together $850.00, they got $900.00? 
A. I don't see why there would have been any other ques .. 
tion. 
Q. You testified that the books showed they had received 
$850.00 this yearf · 
A. Yes, what the account showed. 
Q. That is what the acc.ount showed·¥ 
·A. Yes. 
Q. And this adjusting entry to accounts receivable of 
$50.00, you say you think must have been omitted, and the 
$50.00 the Waverly Feed Company got Y · 
A. Yes. One of those $50.00 items was pnt in the bank 
to the aooount and he didn't charge himself with it on the 
cash. . 
Q. ·So you aetually think that during the year 1938 the 
Waverly Feed Company got $900.00? · 
A. That is the effect of it. 
page 129 ~ Q. Then it was simply an Jinaooounted for dif-
f ere nee between the two officers of the salary., 
the other $900.00 f 
A. Yes. 
. Q. Is there· anything to indicate-
A. To adjust income disability life insurance. Those pay-
ments were $150.00 monthly and were taken and divided be-
tween the eorporation and the two officers and were· !being 
credited upon the books. 
Q. Now, Mr. Rawlings, you made one significant statement 
in your testimony. You said "We knew $1,800.00 was com .. 
ing to the company.'' Didn't you know that $1,800.00 was 
being· paid by the Metropolitan to Mr. Harrell t If you want 
to explain your answer. yon may do so. 
A. No. 
Q. From whom, or on what information ~id you at that 
time feel you knew· $1,800.00 was coming to the company 1 
A. That was the insurance. 
Q. Sir? 
A. They had the insurance .. 
Q. Yon saw the policies 1 
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A: No, I didn't see the policies., but. I saw where premiums 
were paid on them.. I cUdn't see the policies. 
Q. You are familiar with the faet that quite frequently 
a policy of life insurance may be written for the benefit of 
the company and ilie income disability may be 
page 130 } for the benefit of the individual T 
.A. Tha.t could be the situation, I think~ · 
Q. You have seen it in more than one instance t 
A. I don't think that I have had a case like this before. 
Q. Wllat I want to lmow is what were you relying on when 
you say you knew $1,800.00 was coming to the company? Cer-
tainly it was not. in the company's books? 
A. Mr. Denny, when we go up there and deal with people, 
especially when we are making- an audit or analysis, we use 
our head a little bit, and 1\fr. Harrell or !fr .. Fleetwood were 
the men to talk to satisfv himself. 
Q. Wbo did -he talk to? . 
.A. I oan 't tell you. 
Q. You don't know w~ether he proceeded under statement 
made by Mr. Harrell or on statement made by !fr. Fle~t ... 
wood, or from his own opinion, l1aving examined the insur-
ance polieies, or from what tlu,r.e is in his notation in 1934? 
A. We would not have examin~d the policies unless we 
were making a completC' audit. 
Q. Do, you lmow other than is indicated by the notation 
for 1934, when your auditor says he is relying on M:r ... ]'leet ... 
wood's statement f Have you any othe~ way 0£ tellmg on 
whose statement l1e was relymg 1n othet y-QarsY-
page 131 } A. No. 
Q. He was not. relying on the books of the com-
pany in making that distribution, was heY · 
A. The books of the company may be silent. Here is an 
amount of insurance, Mr. Ha.rrell was still disabled and get-
ting the money, and there would not he any occasion to verify 
that beyond the first year. The first year there was no divi .. 
sion of the monev that went in income. As soon as he knew 
the gentleman received $850.00, I think that is probably the 
time he went to Mr. Fleetwood and to Mr. Harrell and f onnd 
out why. He evidentlv made some inquiry from somebody 
he knew. He got enough information to charge Mr. Harrell 
with half and -Mr. Fleetwood with half as salarv to the of .. 
ficers. Those tax returns were made up on that basis and 
were sent to them. I swore to them as being correct and 
they signed them and delivered them, and I am absolutely 
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clean with the Federal Government and they can't question 
it. ' 
Q. I am_ afraid you misunderstood it. I know what the 
facts you relied on weTe and I know yon don't go around 
and put figures on books unless you are satisfied you are 
apparently right. · · 
A., I have been free with the Government too long to do 
that. 
page 132 r Mr. Denny: I think it becomes very clear that 
Mr. Rawling·s doesn't know, except for 1934, 
where his notes indicate that they were relying on the rep-
resentation of Mr. Fleetwood., what the basis of those en-
tries is. 
The Court: '!Tu.ere is no question about that. 
Mr. Denny: I move that .his evidence in that connection 
, be stricken out. 
The Court: I understand very clearly how Mr. Rawlings. 
and his auditors proceeded. As I get the situation, his rep-
resentative, whoever the man may have been, whether Smith, 
Jones or Brown, went up there and from different informa-
tion made out certain i·eturns. Mr. Rawlings personally 
doesn't know from whom that information was received~ As 
a result of the information ree.eivecl his representative made 
the returns and Mr. Rawlings may have had to· swe,ar·to them 
as being authentic and proper so far as he was concerned, 
merely the details of them. That is the whole story so far 
as he is concerned. 
Mr. Denny: I think I should move to strike out the evi-
dence as tp the ·adjusting entries and salaries and his ac-
tions in carrying them as reeeipts of the company on the 
. ground that the disability payments w~re not 
page 133 ~ proceeds of the company. 
The Court: I may rule it out later, but will · 
let it go in now. I am not g•oing to consider in this case any-
thing Mr. Rawlings may think himself. .A.nything Mr. Rawl-
ings has stated in regard toJ what l1e thinks I am not goin~ to 
consider. That is out, but I am g·oing· to let it in for the time 
being, his evidence that as a result of what Mr. Rawlings 
learned certain returns were made and those returns were 
sent to the proper officers of the company and signed by them. 
The Witness : TJ1ose returns were made bv different men 
every year who evidently went up there .and followed it. 
through. Are you looking for the details of that, Mr. Denny! 
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By Mr. Denny: 
Q. Yes . 
. A. They put them in different places. Here is the state-
ment here. T;here they are there. 
Mr. Denny: I have no further questions. 
Mr. Woodward: We want to call for copies of the tax 
returns in the hands, of the corporati'on from 1932 until 1938, 
inclusive. 
Mr. Denny: In response to that, if the Court pleases, we 
· found those in the papers of the W averlv },eed 
page 134 ~ Clompany, copies of purported tax return;. We 
suppose those are correct. 
The Court: What do you want to do, Mr. Woodward! 
Mr. Woodward: I wnnt to put them in as evidence. 
By Mr. Woodward: 
Q. Mr. Rawlings, I hand yon copies of the income tax re-
ports to the Federal Government of the Waverly Feed Com-
pany, Incorporated, for the calendar years 19:-32, 1933, 1934, 
1935 and 1936, and will ask you whether or not they are copies 
of the reports that were made out by you or your firm by 
the Waverly Feed Company, Incorporated, for those years7 
A. They are. 
Mr. Woodward: We would like to introdnee those in evi-
dence. 
Note: The papers were marked, '' Exhibit C,'' to '' Exhibit 
G," both inclusive.· 
By Mr~ Woodward: 
Q. Do you know where the tax return is for 19377 
A. I have my original copy for 1937 and 1938, too. 
Mr. Woodward: ·wm it be agreeable to counsel for us to 
put them in evidence at a later date? 
Mr. Denny: I am perfectly willing. The only evidence 
we have in there is that Mr. Rawlings prepared them in 1937 
and 193S as he did in previous years. 
page 135 ~ The Witness: I sent copies of the returns to 
the company. . '. 
Mr. Denny: We won't question the fact that the same 
policy was followed on those returns. 
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sworn on behalf of tl~e complainant, testified as follows: 
By Mr. Woodward: 
Q. You are Mr. Frank E. Butler, Jr., residing in the City 
of Suffolk, a practicing attorney at law, and son-in-law of 
Harvey Fleetwood, and you have been practicing law about 
seven years? 
A. That is right. • 
Q. Mr. Butler, subsequent to Mr. Fleetwood's death did 
;you, at the request of Mrs. Fleetwood, have any conversa-
tion with Mr. Harrell at his residence in WaYerly concern-
ing the matter in issue here today? 
A. I did. 
Q. "\Vnat was your conversation with Mr. HarrellT 
.A.. Mrs. Fleetwood requested that I go np and speak to 
Mr. Harrell about the distribution of the dis-
page 136 ~ ability insurance of the Waverly Feed Company. 
. I went up to see Mr. Ha1Tell and talked to him 
about it an~ he told me that the vVaverly Feed Company had 
$150.00 c.ommg in each month and that one share of the stoc.k 
was in the name of Harvey Fleetwood and he wanted to know 
how that should be paid,· iha.t he knew Mrs. Fleetwood had, 
with the exception of one share of stock, 50% interest in the 
corporation. He wanted to know what to do about, as he 
ex.plained it to me~ the amount of income for that one share 
of stock, and how to pay that. I told him that this amount 
for the share of stock in the name of Harvey Fleetwood, 
lega1ly speaking, should be payable to the estate of Harvey 
Fleet:wood. I told him, however, that Mrs. Fleetwood needed 
these funds and I didn't know whether anyone would qualify 
on the estate, and for the present to pay it to Mrs. Fleetwood . 
and that we would get that stra.igllt later and pay it back 
into the estate if necessary, and that I would personally guar-
antee that to him. 
Q. Did Mr. Harrell claim; at that time exc]uAive right to all 
of the disability payments Y 
A. In my conversation with him he led me to believe, and 
told me, that this was in<.>ome of the corporation, and what 
he was worried about, as it struck me, was that this was 
· dividend on the stock. . 
page 137 ~ Q. Did he show how he and Mr. Harrell had 
been dividing the money! 
A. He explained to mP. that they were putting $50.00 to 
the Bank of Waverly to the credit of the corporation, apply--
ing it on the corporation's indebtedness, that Mr. Fleetwood 
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was receiving '$50.00 and that he was receiving $50 .. 00 from 
this check. He asked m~ what wo11ld Mrs .. Fleetwood he will .. 
lng to do, to continue the $50.00 on the corporation indebted~ 
ness. He told me that they had done tbat when Mr.· Fleet .. 
wood was living. He told me wlmt the corporation indebted .. 
ness was, or approximately., and I told him I thought it was 
:a good idea to continue the $25.00 from each half and apply 
<0n the corporate indebtednesB, and if they had been doing it 
in the past to contim1e it now. 
Mr. Woodward-: Take the witness .. 
Mr. Denny: I have no questions. 
Mr. Woodward: That is all. Proceed with vour -side of 
the case, Mr. Denny. .. 
page 138 } T!he Court : Y 011 mean you have finished f 
Mr. Woodward: For the present, yes. 
The Court: Do you want, 1\1:r. Denny, in view of the na. 
ture of the evidence introduced, a continuanc.e before putting 
on your side of the case f 
Mr. Denny! I would like for the Court to indulge Mt .. 
Pulley and myself for about five minutes. 
Note: Counsel for the defendants e.onferred for a short 
time. 
Mr. Denny: I understand the complainant has rest~dt 
The Court: He has said that. he rested. He has rested 
subject to the Court calling-, at its own motion, Mr. Daniel, 
to a.sk him some questions nbout the note. 
l\tfr. Denny: May I reserve my remarks until \ve get :M:r. 
Daniel back here? 
The Court: Yes .. 
Mr. Woodward: I tl1ink he ha-s gone.. · 
Mr. Denny: If you gentlemen can't get Mr. Daniel back 
here, I had rather reserve my remarks.. Of course, the case 
is closed subject to the right oi the Court to recall any witness 
as he desires to call. The burden is upon the· plaintiff here. 
The plaintiff has not any clear cmt theory on 
page 139 } which it is proceeding. I have never heard of 
this motion being made in an equity case ·before, 
but the rationale of it makes it perfectly reasonable. There 
is no evidence here at the present time, as I see it, on which 
this Court could find in favor of the plaintiff. The evidence 
shows $1,350.00 in one year, $850.00, $250.00, $500.00, $600.00, 
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$600.00 and $550.,00, and it shows ,'5o~oo went to satisfy the 
account of the Waverly Feed Company.. It doesn't show 
what became of the. balance of it. The policies speak for 
themselves. The W EtVer ly Feed Company took out the poli-
cies and Mr~ Han-ell is beneficiary of the disability insur-
ance. The evidence that they have offere·d fails to prove that 
these disability payments belonged to the Waverly Feed 
Comp·any.. The· only evidence that they have attempted to 
put . on to prove that these disabi:lity payments belonged to 
the Waverly Feed Company are those figures I read to you 
a moment ag·o and the statement by !fr. HaITell to Mrs .. 
Fleetwood in the presence o.f he:r son, and the other statement 
by Mr. Harrell to Mrs. Fleetwood. '1%eir only evidence shows 
that :Mr. Harrell turned o, .. er the money to the company dur-
ing these years in varions amounts as he saw fit. 
pag·e 140} Their own evidence denies any agreement ibe-
tween them except the $50.00 was going to Mr. 
Fleehvood, $50.00 to J\fr. Harrell and $50.00 to the bank. The' 
evidence shows that Mr. Hari~ll had a right to receive the 
money from the Metropolitan and turn it over if he wanted 
to and not if he didn't want tor Certainly, if he bad an agree-
ment to divide it one-third each to the company, to Mr. Fleet-
wood and himself, he never acknowledged the agreement. 
That is their own evidence. I think it is a perfectly proper 
case for the Court to enter np judgment for the: defendant 
on the plaintiff's own evidence. 
The Court: I overrule the motion. 
M1\ Denny: We except. May 1 reiterate my motion to 
compel the plaintiff at this time to elect on what theory he 
bases his case f · 
The Court: I am going to overrule that motion, too. 
Mr. Denny: Note an exception to both rulings. May Mr. 
Pulley and I have a little conference! 
The Court: Yes. 
Note: After a short conference Mr. Dennv stated he was 
ready to go ahead with his case. .. 
page 141 ~ F. L. CARR, 
sworn on behalf of the defendants, testified as 
follows: 
. By Mr. Denny~ · 
Q, State yom• name, age and . residence, please, sir. 
A. F. L. Can, Waverly, Virginia, 40. 
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Q. Were you for some time employed by the Waverly Feed 
Company as a bookkeeper Y 
A. Yes, from 1922 up until 1935. . 
Q. Sine~ 1935 have you had any relationship 'with the com-
pany or its books T 
A. Yes. I have been called on several occasions to do some 
work on the books. 
Q. Have you, since 193n, had an opportunity when you 
were called over generally to look over the books and fa-
miliarize yourself with them f 
A. Yes: 
Q. Mr. Carr, when you were bookkeeper there subsequent 
to 1930 was the "'\Vaverly Feed Company indebted to the Bank 
of Waverly, the indebtedness being evidenced by n,ote or 
notes! 
A. Yes. 
Q. Did the books kept hy the Waverly Feed Company and 
by you up until 1935 show curtails from time to time by the 
Waverly Feed Company towards its indebtedness to the 
Bank of "'\VaverlyY 
p·age 142 ~ A. Yes, sir. 
Q. I have here two ledg·ers and will ask you 
whether these are the Waverly Feed Company books relat-
ing to this period from 1931 or 1932 down to date? 
A. Yes, sir. 
' Q~ I hand you one of those books, the title of the account 
being ''Notes Payable,'' which indicates that certain cur-
tails were made on notes payable I in the year 1932, and it 
shows that at the end of 1932 the balanc.e of notes payable 
was $9,200.00. Was a part of that or all of it indebtedness . 
to the hank of the Waverly F·eed Company? 
A. All of it was indebtedness to the bank of the '\Vaverly 
Feed Company. · 
Q. Will you please read from those books the curtails that 
were made on tha.t indebtedness after April 7th, 19·32! 




A. November 9th, $1,050.00; November 28th, $1,100.00, De-
ce~ber 7th, $221.15. 
Q. Will you go to the year 1933\ and read the curtails which 
were made on the indebtedness to the bank, the indebtedness 
of the Waverly F'eecl Company? 
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page 143 } .A. January 27th, $700.00, April 7th, $150.00, 
June 7th, $628.85, June 15th, $273.34, June 26th, 
.$26.66. 
Q. Mr. Carr, you have read all of the curtails as shown 
by that ledger? 
A. I think so. 
Q. · That is during the year 1933? 
.A.. Yes. 
Q. The ledger I hand you shows notes payable. ·what was 
the balance brought from the old ledger to the new ledger 
at the end of the year 1 
A. $4,400.00. . 
Q. The balance shown due tT anuary 1st, 1934, was $4,400.00 f 
.A. $4,400.00, yes. 
Q. Were any curtails made. on that _indebtedness during the 
year 19'34? 
A. No, no curtails. 
Q. Was any other money borrowed during the year 1934 Y 
A. Yes, from the Mutual Life Insurance Company. 
Q. That had nothing to do with the Bank of Waverly? 
.A. No. 
Q. Were any curtails made to the Bank of Waverly dur-
ing 19351 
A. No. 
Q. Were any curtails made to the Bank of 
page 144 } Waverly in 1936? 
A. In 1936, no. 
Q. Were any made in W37 Y 
A. $500.00. 
Q. On what date! 
A. July 9th. 
Q. V-l ere there any curtails made to the Bank of Waverly 
in 1938? · 
A. 1~38, May 31st. 
Q. How. much Y 
A. $1,000.00. 
Q. That was the only curtail made in 19::38f 
A. The only one to the Bank of Waverly. There are some 
other small notes here. · 
Q. I am confining my questions to the Bank of Waverly. 
A. Yes. 
Q. How about 1939Y 
A. Ma.rch 17th, and March 1st, $88.84. 
Q. March 17th Y 
A. March 17th, $5,000.00, and May 31st, $200 .. 00. 
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Q. You testified., Mr. Curr, to a curtail on Noyember 9th, 
1932, of $1,000.00. · Do you happen to know what that money 
was, tbat $1,050.00, where it came from, or could you tell 
from your books Y 
.A.. I think I can from the other books. I could 
:pag-e 145} not from hero.: I .could look .at my journal and 
tell you. · 
Q. Journal, page .209. 
A. There should be an explanation. in the journal. 
1Q. You want page 209. 
A. 209, 1932. 
· •Q. Does that indicate where that. money came from Y 
A. No, it does not. 
The Court: What was his answer, that it do-es not show! 
Mr. Denny-: That it does not show .. 
~Y Mr. Denny-:· 
Q. I will invite your attention to another account in this 
journal entitled '' Income, Disability Insurance,'' and arsk 
you whether your books show an item of $1,050.00 received 
on this. same date, November 9th, from disability insurance?. 
A. Yes, November 9th, 1'932. 
Q. And that is the same amount that the note is curtailed 
on that date! 
A. Yes. 
The Court: What page is t.hatt 
Mr. Denny: The last page o:f tlie :first journal. 
The Court! Is that all on that pageY 
Mr. Denny: It is with reference to the insurance account, 
. and the figures agree with Mr. Rawlings' testi .. 
page 146} mony .. 
By Mr. Denny-: . 
Q. Now, Mr. Darr, there mrs a eurtail on March 17th, 1939, 
of $5,000.00t 
A.. Yes. 
Q. Do you recall where that $5,000.00 came from? 
A. No, 1Sir. 
Q. Did the company carry any insurance on Mr .. Fleet• 
. wood? 
A. Yes, they did. 
Q. How much! 
1 
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A. A $5,000.00 policy. 
Q. Do you know whether that WRS an ordinary life poliey 
or wa,S" .it a; term insurance policy, or wbat kind of policy it 
wasY 
A. An.endowment poliey, _if I remember right. 
Q. Do you know whether this: $5,000.00 received on March 
17th is the proceeds of that policy, ,or don't you! · 
A. No, I don't -know. 
CROSS EXAMINATION. 
By :Mr •. Woodward: 
Q. Mr. Carr, yon say your last connection with the busi-
ness was in 1935 7 
1 
. A. Full time, yes, but I have been called back on several 
· occasions to help with the books. Maybe once or 
page 147 } twice a year I have been called back over thera 
· · Q. Were you with the e.ompany when the in-
come tax reports were n1ade up for 1931> 1932 and to 1933 t 
A. Yes, after March. · 
Q. You saw those every yearY 
A. Yes,I saw them. 
Q. You. are familiar with what went in them °l 
A. No, I wouldn't say I was .. 
Q. Did you look them overf . 
A. If I would I wouldn't sav I would Imow what it was 
all a:bout. I was working there, but I am not bookkeeper 
tpi know what it would have been, if I had been we would not 
· have had to hire Mr. Rawlings. 
Q. You consider yourself qualified to keep books accu-
rately? 
.A.. I am .not a qualified bookkeeper, no, and have never 
had any education along that line. 
Q. The Waverly Feed Company was engaged in business 
up until 1938, was it T . . . 
. .A. I don't know, sir. I left there in 1935, and I don't re-
call. 
Q. ·Where have you been living since that time f 
.A.. In Waverly, but I don't recall wh~t date-
Q. Don't you know the company was operated until very 
recentlv? 
page 148 ~ .A. Still ope1~ating there. 
Q. It was sold out to some corporation? 
A. I don't know anythi.ng about that. I· don't know any-
thing about when it was sold out. 
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Q. You made mention of what curtails were made, on the 
note at the Bank of Waverly. vV'hat notes did they have 
thereY 
A. What notes Y 
Q. Yes. 
A. Money they had borrowed. 
Q. What amounts and what datesY 
A. I can't tell you that because there were several. 
By the Court: 
Q. Can you look on the books and find out t· 
A. I prolbably can. 
The Court: Do you want him to do that 7 
Mr. Woodward: Yes, sir. 
The Witness : Some of these notes were prior to this set 
of books being set up. :Mr. Rawlings set this set of books 
up. · It is not the original set that was started in 1922. Here 
is one note of $3,700.00. That is the Bank of Claremont. 
They ha.d a note in the Hank of Claremont at that time. 
By Mr. Woodward: 
Q. Beginning in 1932 Y 
page 149 }- A. I am not in position to tell you what notes 
there were. I can tell you the lump amount. 
Q. You have. stated that. 
A. I don't think Mr. Daniel could tell you unless he had 
the record of the bank. 
Q. Did you set up on your hooks or on what is generally 
marked a.s the ledger-
.A. That is the general ledger there. The journal is over 
there. 
Q. An account of income, disability life insurance! 
A. Yes. 
Q. Whose- policy was that Y 
A. I happen to know bnt I wouldn't know unless I just 
heard some conversation. It was on Mr. Harrell. 
Q. On Mr. Harrell's life·f 
A. Yes. · 
Q. ,So far then as Mr. Harrell was concerned and so far 
as the Waverly Feed Qompany was concerned, you had no 
right to put any memorandum with reference to Mr. Har-
rell's insurance on the books o.f the Waverly Feed Company,. 
did youY · 
A. Ask that question again. 
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Q. So far as Mr. Harrell was eoncerned and so far as the 
Waverly Feed Company wa~ concerned, you had no right to 
set up on the books of the Waverly Feed Company 
page 150} that policy of insurance¥ . 
A. I entered it at the request of Mr. Rawlings. 
Q. Are these records made in the regular course of busi-
ness? 
A. In the regular cours9 of business. 
Q. Was Mr. Harrell at the place of bu~iness every day Y 
A. No, sir. He was disabled. 
Q. Didn't he come to your place of business T 
A. No, sir. 
Q. Didn't he frequently come down there and look over 
things? · · 
A. No. 
Q. How long did he stay away from the business Y 
A. I can't recall, but he didn't c.ome down there at all, 
didn't even come in the office. 
By the Court: 
Q. For how long? 
A. Several years. 
By Mr. Woodward: 
Q. You show on page 97 of your ledger, which we wish to 
introduce in evidence, that. on November ~th; 1932, you 




Q. And you show on December 3rd, $150.00f 
A. Yes. 
Q. On December 31st, $150.00? 
Q. And you show on the bonks of your company for the 
rest of 1933, $150.00 f 
A. Yes. · , 
Q. Each month with the exception of-. 
A. I don't know whether it is on each month. January, 
March, April and May was $100.00, J'une was $100.00, ,July 
was $50.00, August, $50.00, September, $50.00, and December1 $50.00. · · 
Q. Why did you put on those books those disaibility pay-
ments if you knew they didn't go in the coffers of the com-
panv and the company didn't have anything to do with them! 
.A. The deposit slips was ·handed to me from the Bank of 
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Waverly. I bad to have my record of ·what it went in. I 
rcould not enter it up as sale·s from fertilizer or stuff. 
· Q. Your :account shows that it came from the payments on 
the disability policy of Mr • .HanelU 
A. Yes. 
By the Court-: 
Q .. You made that up from deposit slips which represenf.ed 
those deposits in the Bank of Waverly? . 
A. Yes, they were deposit slip:s handed me. I 
page 152 } didn't make them out . 
.By Mr. Woodward~ 9. When did you first start putting entries in there! 
/A. In this 7 , 
Q. Yes. · 
A. 1932. 
·Q. What date! 
A. Let's see- · , · 
Q. With reference to disability paym.entst 
A. November 9th was the. :fiirst ~ntry. 
Q. Did you make that entry as soon as it came int 
A. That is too far back for me to remember and I would 
not like to say.. I ma.de H as soon as the deposit slip w~s 
~ven me .. 
By the Court: 
Q. vVho made deposits, etc., in the bank-
.A. The only thing-
Q. Wait a minute and let me finish the qu~stion before 
you try to answer it. Wbo made the deposits in the bank 
:after Mr. Harrell got sick and could not get to work! 
A. I made the deposits oi the Waverly },eed Company but 
not this insurance. 
Q.. Who made out those slip-s that were handed to you f 
· A. Mr. Harvev Fleetwood did, I guess, most 
page 153 } of them. If I wrtte them he gave me cash.. Some-
times he would come over and give me $50.00 cash 
and I would put it on the deposit slip. · 
Q. Have 7.ou not some definite rec.ollection a.s to who made 
those deposit slips? You say they gave you the- deposit slips. 
A. '!Tu.e deposit slips, yes. 
Q. Who put the money in the bank f 
A. I don't know, sir. 
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By Mr. Woodward: 
Q. You say sometimes they wonld bring yon $50.00· in cash f 
A. Yes, on several occasions, but I conld not swear to 
that unless I could see the deposit slips. They would at ... 
tend to it;· and prohably a few times they brought the cash 
money over there. 
By the Court: 
, Q. Who is ''theyf 11 
A. Mr. Harvey Fleetwood, or. Mr. Harrell, who sent his 
son down there to get the check cashed. Mr. Harrell was at 
that time in bed. That was at the beginning of this. 
By Mr. Woodward~ 
Q. Sometimes Mr. Harrell sent yon the money on the dis-
ability payments and sometimes Mr. Fleetwood 7 
A. Mr. Fleetwood sent me deposit slips. When 
pag_e 154 ~ I would go in to make deposits he would say,. 
''Here is a deposit slip to go in there.'' 
Q. Yon knew or had reasons to believe when those sums 
were sent you that they came from the disability i~surance! 
A. Yes. 
Q. And that money went into the coffers of the corpora-
tionf 
A. Yes, enterecl it as disability insurance. 
Q. If the company had no interest in it, why did you put 
it on the books! 
A. I had to show what it was for. I had to make .some 
distribution of the money, some entry, and that is w:hat Mr. 
Rawlings' man told me to enter it as. 
Q. Mr. Rawlings'' man came there after you started your 
record, didn't he 1 
A. No. 
Q. You didn't know what their obligations were except 
what they told you, about what- the Waverly Feed Company· 
had in the Bank of Waverly, did you 7 
· A. Ask that question again. 
Q. I will put it this way:. Did you give the dates notes 
had been curtailed, or anything else at the bank? 
A. No .. 
Q .. Did you draw checks on the Waverly Feed 
page 155 ~ Company account to make curtails on the notes? 
· A. Yes. 
Q~ Show us where you paid interest on the note at- the 
various times. 
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A. (Witness hands book to co1:msel). 
Q. On page 135 of your journal, cash journal, for the year 
1932, you show that you paid interest to the Bank of Waverly 
on .January 4th, $78.00 f 
A. Yes. 
Q. And on· Fehruary 13th, $40.00? 
A. Yes. Q. 1\Iarch 7th, $27.501 
A. Yes. 
· Q. May 2nd, $22. 757 
A. Yes. · · ' ' · , , , 
Q. ,Tune 2nd, $23.751 
A. Yes. 
Q. And June 13th, $40.00 Y 
A. Yes. 
Q. And so on down the line. it shows the difference in the 
amount of interest that you paid each time, does itl 
A. Yes. 
Q. And whaf notes they were paid on T 
A. Notes the ,v averly Feed Company owed 
page 156 ~ the Bank of Waverly. 
Q. What was the amount of those notesT . 
A. I could not tell vou. 
Q. If you cannot teil us the 3:mount of the notes, how can 
you tell us, if interest varied from time to time, what the 
curtail was Y 
A. You don't expect· me to remember it for five years, do 
youY 
Q. Take your books, please, and tell us what they were 
from time to time. . 
Mr. Denny: You want him to begin in 1932 Y 
Mr. Woodward : Yes, that is all right. 
A. In 1932, January 1st, the balance due the Bank of 
Waverly was $9,200.00. That was the amount of it, but how 
many notes I don't know. I can't remember that. 
By ]\fr. Woodwa.rd: 
Q. Have you a note register on which you set up the date 
of the note and who it was made payable to? · 
A. It is on the other books and they are not here. 
Q. What other books are there 7 
A. It must have been way back before this set of books 
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was set up. Do you remember what yea.r you set this up, Mr. 
Rawlings! 
The Court: You are on the witness stand and can't · ask 
questions. 
pag·e 157} By Mr. Woodward: 
Q. Do you have any note register in which you 
set up the amount of the note, the .maker, tile endorser, the 
date it was made, the time it was to be paid, and whether it 
was renewed and the amount of the renewal T 
A. No, sir, I didn't. 
Q. Where are those books you had for thaU 
A. I didn't have any books for tha.t. I told you I didn't 
have any. 
Q. :Some of these checks, Mr. Carr, were endorsed by the 
Waverly Feed Company and a note on them ''to credit of 
Waverly Feed Company." 
A. What checks? 
Q. Checks that came from Mr. Harrell's disability pay-
·ments. 
A. I told you I didn't see all of those checks and I don't 
know anything about it. 
Q. You would' recog'llize Mr. Fleetwood 's signature, would 
you! 
A. I think so, yes. 
Q. I hand you a check dated November 3rd, 1932, drawn 
on the Metropolitan Life Insurance Company in the sum o,f 
$1,400.00, being ·Check numbered 321361, endorsed by Cannie 
B. Harrell, and ask you if the endorsement ''Waverly Feed 
Company,'' and Harvey Fleetwood's name, on the 
page 158 } back of it, isn't his endorsementf 
A. I wouldn't swear to anybody's signature on 
that. 
Q. There appears '' H. Fl~etwood'' on the back 7 
A. Yes, it looks like it, but I wouldn't swear to it. 
Mr. Denny: Do you want the original of that checkt 
The Court: I don't see the purpose of the question. 
:M:r. Woodward: We·are just showing that it went into the 
co:ff ers of the company; that is all. 
By Mr. Woodward: 
· Q. :M:r. Fleetwood gave this business supervisory manage-
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ment and looked after its .financial interest, and thin.gs of 
ihat kind, didn't he.? 
A. I don't know whether he did, 01· not. 
Q. You ke-p't your account at the Bank of Waverly and 
he was cashier and vice-pre,sident of the Bank of Waverly! 
A. Y-es. 
Q. And whatever was done he was bound to see it as it went 
through tbe bank? 
A. Yes, he should have. 
Q. Did you discuss with the auditor as to how the money 
:should be shown on the books? 
A. No, I didn't. 
Q. Didn't you just tell us that you made this memoranda 
in response to the direction of the auditor 7 
page 159 } A. I made the entries like they told me. I 
didn't go over it with them. I didn't ·tell them 
how they should make the entries. 
Q. When did you make the entries, all at one time 7 
~N~ . 
Q. ·when did you make them t 
A. When they come in. I had a daily journal a:nd I put 
every day's work on it of this busineRs, and that was posted 
from the daily journal to the general ledger monthly.· 
Q. Did you make these rooords in the course of your busi• 
ness as· an afterthought or at somebody else's direction·? 
A. What records, 
Q. With reference to the interest and disability payments? 
A. "What disability payments? I made those records when 
I would go to the bank to m~ke a deposit and when they 
would give me the deposit slips. That is when I made them .. 
Q. The insurance policy on the life of Mr. Fleetwood, which 
was for $5,000.00, the payments being made as a credit on 
the obligations of the "\Vaverly Feed Company to the Bank 
of Waverly, and the policy on the life of Mr. 
page 160 } Harrell both were paid for by funds of the 
Waverly Feed Company, Incorporated, were 
they! 
.A. Yes. 
Q .. And the disa·bility provisions in the policies on Mr. Har-
rell's life were also paid for by the Waverly Feed Company, 
were they! 
.A. I expeet so. It was alli the same policy. 
Q. Have you anv records here to show where those pay .. 
men ts came from that were made to the Metropolitan Life 
. Insurance Company? 
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A. I think I can find them .. 
·Q. Will you find them and show trs where they ar~ from 
1927 onf 
Mr .. Denny:: · It is a:Ileged in the hill and a:dmitted in tho 
answer. 
· The Court: Make a,. notation in the record that it is stated 
by the defendant that the premiums on all of the polieies 
on the life of Mr. Harrell, as well as the supplementary dis-
ability policies, were paid for by the Waverly Feed Com-
pany. . 
By Mr. 1V oodward : 
Q. Did Mr. Harrell ever pay any money to the -Waverly 
Feed Company for the disability ·provisions i · 
Mr. Denny: I just stated it WBtS all paid by 
page 161 }- the CQmpany. · 
· Mr. Woodward: I wanted to negative any ide{l 
that there w~ any reimbursement. 
By Mr. Woodward: . 
Q. When is the 'last time you did any work for the Waverly 
~,eed Company? 
A. I can't recall the date. I c~ecked up some accounts 
for them during the past yearw ' 
Q. Did you see any disability payments in the account f 
A. That was not referring to that. I got up some accounts 
owing to the company. 
Q. Did you get a trial balance for the Waverly ]teed Co:rp.-
pany dnring this yearT 
. A. I think so. Probably I did. 
Q·,. Did you show any disability payments on that 7 
A. I woulchr't say I did unless: I could ·s.ee my paper .. 
Q, To the Wav~ly Feed Com:panyt 
A, I could not tell you. 
Q. I hand you trial balance of the 7\Vayerly Feed C'ompany, 
Incorporated, from January 31st to June 22nd, 1939, and ask 
you if that is in your handwriting! . . 
A. Y es1 that is my handwriting. Q. Don't you show on that statement, on the next to the 
last line, a cMdit for income, disability life in-
page 162 ~ surance, $250.00? 
, A. Yes, I certainly did. 
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Q. Where did you get that record Y 
A. I g·ot it from the books ·that the '\Vaverly Feed Com-
pany had. · · 
Q. Who had been keeping those books since-
A. I can't tell you who kept them. 
Q. Was· it under the supervision of Mr. HarrelU 
A. I could not tell vou that. 
Q. You got it up to· ,June 22nd, 1939, and got it up after 
Mr. Fleetwood's death, so it was bound to have been Mr. Har-
rellT 
A. It must have been, yes. 
Mr. Woodward: I would like to introduce this in evidence. 
Note: The paper was marke:d "JtJxhibit H." 
RE-DIREC'l, EXAMINATION. 
By :M:r. Denny: 
Q. That ledger shows the gross amount of notes which the 
Waverly Feed Company owed the bank. Will you read the 
gross amount shown as due by the Waverly Feed Company 
beginning with January 1st, 1932, each yearY 
A. Beginning· 1932 Y 
Q. Yes. 
page· 163 ~ A. J anua.ry 1st., 1932, $9,200.00. The 1933 bal-
ance due the bank was, $6,178.85, 1934, $4,400.00, 
.January 1st, 1935, $5,840.00, 1936, $6,840.00, 1938, $6,340.00 
and 1939, $8,099.45. . 
Q. Did you enter up to the credit of the income disa:bility. 
account any monies other than those actually paid to the 
Waverly Feed Company or placed to its account in bank? 
.A.. No. 
By Mr. Woodward: 
Q. Your account showing notes due to the Bank of Waverly 
by the Waverly Feed Company fluctuated from time to time, 
did it not? 
A. Yes. 
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C. C. HART, 
sworn on behalf of the defendants~ testified as follows: 
:By Mr. Denny: 
Q. Please i:,t~te your J.}ame, age and occupation. 
A. 0. C. ~rt, a~e {4, .Assist.artt Manager of 
page 164 t the Metropolitan I,,if e Insurance Company. 
Q. How long have you been Mnnected with the 
Metropolitan 1 
A. 14 years, sir. 
Q. l-Iave you ever taken any application 0£ insurance on. 
the life of Mr. Cannie B. Iflarrell; the defendant in this case I 
A. Yes. 
Q~ Did you take any applications on his life in the year 
1927t · 
A. Yes. · 
Q. Are you the agent through whom those two policies, 
in whicn the Waverlv Feed Company was made beneficiary, 
were written Y . " 
A. I was. 
Q. Will you tell the Court, Mr. Hart, the conditions, so 
far as known to you, under whic.h those po1icies were written 
and how they came to be written.! 
Mr. w· oodward ! We obj~ct to that ilS offering· e.vidence 
which would tend to vary the terms of th~ contract as between 
the W av_erly Feed Company and the Metrop_olitan Life In-
surance Cotn.f)anyl nnd the Metropolitan Life Ihsuran~ 0()rn~ 
pany snot a partt tq thi~ sttit, ~nsequently the 
page 165 } ct>htract is the best eVi.d~nce and its te-rms oonn.ot 
be varied. 
The Court! That is unqn@stionttbly true and r am not go-
ing to let this witn~s~ say- imythihg• which would tend to vary 
the terms of th~ Wrttten irtstrument. This question is ask-
ing for the circumstances uncler which the policies were writ-
ten. I will let him answer the question. 
Mr. Woodward: Exception. 
A. I was counseling Mr. ."Etarrell for personal insurnnce 
and I took his application for $5,000.00. He had another 
$5,000.00 policy issued, and immediately upon receipt of the 
two policies I went to see Mr. Harrell and he gave me his 
cheok for one $5,000.00 policy, personal insurance. -· · 
f" W av,erly Feed Co.~ Inc., v. Cannie B. Harrell; et al. l2i 
C .. 0. Hart.. 
J3y :M:r. Denny'! 
Q. Was th.a:t one of_ these poli~it)s in issue hei;e or some 
policy in which a member of his family was heneficiatyT 
A. Issued Oll. him person::tlly, yes, and there was $20;Q00.00 
iof ·business placed in the entire transaction.. 
· Q~. ~s.$5,000.00 i.nsu~nce for whfoh h~ gave you his per-
:sonal check is not one of tl1e two_ policies in issue hereJ 
A. No, I don't think it is.. I haven't soon. it but I do.n 't 
think it is. I told Mr. Harrell I had another $5,000.00 policy 
.and that I oou~d }.)old it,. a certain. leugth of tin'le, that I would 
hold it until the grace. period expire~. and if I 
page 166} didn't hear fro1n: him I would returi1 it to the 
~~~Y, but ~ofore the graoo period expired I 
went to see Mr ... Harrell ~.nd he told me that be would tak&---
J\!Ir. Woodward'! You are getting back to a doolaration of 
the defendant, who is here 1ot,9 testify in his own behalf. I 
~ubmit that is not proper evidence. 
The Oourt: l thi.nk probably yo~ _ ar~ __ right. _Don't go 
into conversations between you and Mr~ Harrell, but I will 
let you sa-y- what 4a ppened to that policy~ whether the· policy 
was lssu.ed on hls 1ife j and it so, who pai.a. yon for it. 
·By Mr. Denny! . · _ 
. Q. Wbat happened to this $fi,000..00 policy that Mt. Har .. 
rell didn't take wben you first brought. it to him t 
.. A. I __just said I kept the policy for possibly 20 <\aYB after 
1t was issued and went back to see Mr ... Harrell again .and he 
told me then that- -
Mr .. Woodward: 1'7·e t> bject.. 
By Mr. Denny'! · , . 
Q. Did he on tliat ocoo:sion ~ive you an application, mak~ 
app1ication, for insurance on his life for the benefit of the 
Wave;rly Feed Company! 
A. That is wbat--
1\tr. Woodwal'd ! The applicat'ion speaks for itself •. 
The Court: I overrule the .objection. 
page 167} question is did he give you an a.pplicationY 
.A.. Yes, sir. 
The 
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By Mr. Denny~ 
Q~ Did he make applicaition for Olle' $10,(l(l()..00 and one 
$5,000~00 policy! • I , 
A, Yes. . 
·Q. Did you have occasion to see· Mr. Fleetwood at the time 
of, the writing of those policies in favor of the Waverly Feed 
Oompany on Mr. Harrell's life! . 
. A. Y esw- The applfoa tio:n. for business insurance calls for 
the sig'Ilature of an officer of the company other thaµ the 
insured. . Mr. Harrell directed me to see l\fr. :B'leetwood to 
obtai.n his signature. · 
Q. Did yon see Mr., Fleet"~ood and obtain Mr. Fleetwood 's 
signature :for this insurance subsequently issued,. the policies 
of which have been :filed in evidence here¥ 
A. Mr. Fleetwood signed the business form for the insur-
ance. 
Q. So that as a result of your contacting Mr. H.arrell there 
was a $5,000.00 policy written on bis life for some member 
of his family as benefieiary? 
A. Yes, Mrs. Harrell. 
· Q. And $15,000.00 on Mr. Harrell's life, in 
pag·e 168 ~ which policies the Waverly Feed Company was · 
' beneficiary 7 
A. Correct. 
· Q .. Did the policies carry the supplemental disability con-
tract? 
A. Yes. 1:1 1 • ::·,; 
Q. Do you know whether the disability, supplemental dis-
ability contracts, on the $5,000.00 personal insurance is the 
same as the disability contracts on the business policies T 
· .A. Yes, sir •. 
OANNIE B. HARRELL, 
one of the defendants, being first duly sworn, testified as fol-
lows: · 
By Mr. Denny: 
Q. Mr. Harrell, will you please state your name and age, 
please, sir Y 
.A. Oanni.e B. Harrell, age 55. 
Q. You are the defendant in this case T 
A. Yes, sir. · 
Q. How long were yon and Mr. Fleetwood associated in 
business in. the Wa.verly Feecl Company! . 
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page 169 ~ A. About 17 or 18 years. 
Q. Did you· and -he organize that company! 
A. We organized it so far as incorporating it. 
Q. Had it originally been a partnership between you 7 
A. Had originally been a partnership with Mr. Ford and 
Mr. Fleetwood and I bought Mr. Ford's interest. 
Q. You and Mr. Fleetwood incorporated Y 
A. Yes. 
Q. You took 24 shares of stock, ]\fr. Fleetwood 24, and the 
wife of each of vou one ·share? 
A. Yes, sir ... 
·Q. Who was the active operating man of the business! 
.A. I was. 
Q. Did Mr. ],leetwood, prior to your disability, give any 
real attention to the affairs of the corporation Y , . 
A. Practically not. 
Q. Diel you, prior to the time of ·your disability, receive a 
salary from the Waverly Feed Company? 
·· A. I did. 
Q. Did Mr. Fleetwood, prior to your disability, receive. a 
salary! 
A. My recollection is that for a while we were going pretty 
good and making· a. little mon~y and I told him I thought we 
could scramble a httle money out of the company 
page 170 ~ as we had been getting along very well. I· think 
the books show we paid a salary to him of $80.00 
a month for something like a year and a half, and he in turn 
gave me half of that. I was the man actively running· the 
busine~s and he would give back to me half. 
Q. About when was it the , salary was paid to him; was it . 
as late as in the twentie~ or after 1930f 
A. I would have to refer to the books. 
Q. I beg your pardon:! . 
A. T would have to ref er to the books. 
Q. Let me put it thiA way-
A. It was in the late, twenties that it was. 
Q. Was Mr. Fleetwood drawing any salary at the time you 
were disa,bled or had his- salary ceaserl? 
A. No, sir. We were not making any money and not able 
to pay it. . · 
Q. But your salary up to the time of your disability had 
continued? 
A. Yes. 
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By the Court: 
~Q. What ·were you drawing as a salary just be.fore you 
were hurt? 
A. I drew a salary-just before I was hurt I was not draw-
ing but $150.00. I cut my ow.n salary ,$lQ.OO •. 
- •. - - • '~ ~~ . .. . -~- • J • -; : ·:~ I , ') ~· r_i • . 
By Mr: :Denny: = ,. . . . ~ . -~··, ,, 
pag·e 171 r Q. Mr. Harrell, diclJ you discuss with Mr. Fleet-
. r; . ' wood prior to the iAsuance of these policies in-
volved in this case the advisability of the company taking 
out insurance on the lives of its officers? 
A. I did. 
Q. Will you state the nature of those conversati01.~.s T 
. - - . ' ... 
Mr. Woodward: I think he has waived! his ·objections to 
the statements of ¥r. Fie~twood which I :attempted to prove. 
The Court : I· will sustain_ the objection.· . I will let him 
testify what was done as · a result of the.--conversations. 
BvMi."Deiin~:·'; .. ., .. :YI :<--r-· .· ~;·)· ... '." :· 
.. Q. As a result of tho~~_conver~~tions, Mi:. Harrell, qj.d you 
take ~ut $l5,80Q~OCVof 1.net1riuice on your· ur e for the 'benefit 
of the Waverlf Feed.1CompiU,iy? . 
A. Yes. · ... ·· · 
- Q. Was there any insurance taken out for the benefit 0£ 
the Waverly Feed Company on the life of Mr. Fleetwood? 
A. Not right at that time-, but just a year or two later 
there was. 
Q. How much wa:s taken out on the life of Mr. Flee-twood Y 
A. $5,000.00. I had tried to get him to tB:k0: it 
page 172 r out but he said- ,J ··. 
,• :( I 
The Court: Don't say what he said. 
- . - f r ~ 
A. (Continuing) He. got.a bad examiIU1tio)i-.and-he didn't 
think h~ C01Jld g·et' it, 1 kept after hhn ·until r got him to take it out. ~- ri \ . • ~.. . • . . . : ') "'. . . 
(' . . ... ,.. ~ . 
Mr: Woodwara: ·Wrl'are not.objecting to this for the rea-
son that we offered to prov:e statements made bv Mr. Fleet-
wood. , - - · .. 
The Court: I thought you did object. 
Mr. Woodward: No, sh. I said I thought thev had waived 
their objection when they asked for the declarations of Mr. 
Fleetwood. 
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Mr. Denny-: Since the Court made its ruling I haven't 
:asked for any ,statements at all made by Mr .. Fleetwood. 
By Mr. Denny: 
Q. Did Mr. Fleetwood make application about the .same 
time you got this $1.5,000.00 for $5,000.00 insurance for the 
benefit of tbe company Y 
A. Somewhere about that time. 
Q. W a:s the insuran.ce issued to him on that first applica-
tion made bv him T 
A. I don't t)tlnk so. It rook a good long time to get it 
throug·h. He ca.rrfod such a rating that it was 
page 173 } very high. 
Q. Was Mr. Fleetwood's condition such at that 
time-such as made it difficult to get insurance for him Y 
A. Yes, very difficult. He could not get anything except, 
I think, a ten year endowment. 
Q. Mr. Harrell, both of the policies issued on your life 
'Cont~ined the BUpplementa.ry disability contracta. Did M.r .. 
} 1leetwood attempt at that time, when he got the $5,000.00 
insurance, to get the disaibility contracts in his policy! 
A. Yes. 
Q. Did he succeed? 
A. No. 
Q. Was he turned down for disability insurance! 
Mr. Woodward: ·why not ask him what he lmowEJ rath.er . 
than lead him T _ 
The Court: I don ~t think that is leading .. 
By the Court: .... . ~: ~I: _; ! ~: 
Q. Was he turned down, or ibti; -- -; . 0-· :~ • • .-~.7 : .·1 : • · 
A .. He told me he could not get the disability~ 
By-Mr. Denny-: 
Q. Was it his statement to you or did the agent see you 
about itY - · 
A. I think the agent saw me. 
page 174} Mr. Denny: I withdraw the question. 
By Mr. Denny: · . -
Q. At any rate, that policy was issued on the life of Mr. 
Fleetwood without the disability contraeU 
A .. Yes, sir. 
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Q. Mr .. Ha.rrell, at the time this insurance was taken out 
,on ygur _life by the W a:vedy Feed Company and the Waverly 
Feed Company was named as beneficiary, and at the tune: 
this disabilit-y contract was taken out which named yon as 
bene:ficiai:-y under th-e disability ~lam:;e,. was there any agree-
ment' maµe,·between you and the Waverly Feed Company re-
garding·who would be entitled to the disability payments. in 
the event you should 1become disabled! ' 
Mr~ W oodw~d: We object to that, any agreement that was 
made by him and the Waverly Feed Company. · 
By the Court: 
Q. Was there anything said between yon and the company 
as to who should g·et the disability payments f 
· A. I told Mr. Fleetwood when I was trying to get the in-
surance, that I wanted to get disa.bility for the fact that if I 
got disabled I would not liave to draw on the company. 
I 
· Mr. Woodward: We objoot to that as a self-serving decla-
ration. 
Mr. Denny: I think, if the witness makes a 
page 175 ~ declaration to the president of his company, he 
has a right to testify to it. -
Mr. Woodward: Then we· have a right to show what the 
response of the president was. 
. The Court: I overrule the objection. 
Mr. Woodwar.d: Exception. 
By Mr .. Denny : 
Q. Go ahead. 
A. Wbat was the question Y 
By the Court: 
Q. State the c-0nversation you had with Mr. Fleetwood. 
- A. I told Mr. Fleetwood I wanted disability in my insur-
~ce so that if anything happened to me I would not have 
to ·draw on the Waverly :B,eed Company and I would have 
an income to live on. 
By Mr. Denny~ 
Q. _You were disabled 011 .April 7th, 1932, I believe! 
. A. Yes. · 
I 
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By the Court: 
Q. Why should the Waverly Feed Company pay its money 
so that you could get the disability insurance Y 
A. The way I looked at it was it was in addition to my 
salary. I always set my own salary and handled the affairs 
to' suit mvself. . 
page 176 } . Q. Was the policy issued for the benefit of the 
company? 
A. The life part was made for the benefit of the company, 
but I didn't understand that ~he disability part was made 
for the benefit of the company. 
By 1vir. Denny: 
. Q. When were you disabled? 
A. April 6th or 7th, I think--tbe 6th, 1932. · 
Q. :M:r. Harrell, the checks of the Metropolit~n issued to 
you from time to time in payment of-the disability insurance, 
show that they issued to you on N ovemb_er 3rd, 1932, a cheek 
for $1,400.00, which was seven months at $200.00 a month, 
$150.00 on these two policies, and $50.00 on the personal in-
surance. The. check shows it was endorsed bv vou and then 
endorsed by the W a.verly Feed Company by· Ii. Fleetwood, 
President. The bank book shows that $1,050.00 of that went ' 
to the credit of the Vv~ averly Feed Company which repre-
sented the whole seven months at $150.00 on these policies in 
issue here. Why did you turn· over in November, 1932, to. 
the Waverly Feed Company the whole of the disability pay-
ments on the two policies involved in this case Y 
A. At that time we owed quite a bit of money and I was 
persona.Hy endorser on the "'\i\T a,;erly Feed Oompany· notes 
and Mr. Fleetwood was not personally an en .. 
page 177 ~ dorser and I didn't want anyt]1ing to happen to 
the Wave-rly Feed Company if I could help it, 
and as it laid me liable for these debts and I fig·ured that if 
I could keep the Waverly Feed Company a going business 
and keep this business, I would have a going business, and 
if I got over the disability I could go back in there and make 
a living: I thought it was up to me to do what I could. At 
that time I had a nice income and if I could keep it a going 
business until I got able to go back to it I would have some-
thing to make a living by, and I figured it was worth while to 
take care of it. 
Q. The evidence here shows that during 1932 $1,050.00, 
or the whole of the disability payments from these two poli-
cies went to the Waverly Feed Company, and in other years 
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anywhere from $250.00 to $850.00 went to th~m. Did you 
make those. payments through those years as a result of any 
agreement between you and the Waverly Feed Company or 
between you and Mr. Fleetwood Y 
A. No, sir, never. 
:Mr. Woodward: Objection. W c understand you overrule 
it, and we except. 
'!'he Court: Yes. 
The Witness: There never was any ~o-reement. I taken 
the ,checks and handled them to suit myself. They 
page 178 ~ were made payable to me and I tried to handle 
them to the best advantage I could for myself, 
the business and the bank. 
By Mr. Denny: 
Q. It appears that in 1933 there was opened an account 
of Mr. Fleetwood, a special account, for the Waverly Feed 
Oompany, which was a personal .account of Mr. Fleetwood 
to which $50.00 a month or _practically $50.00 a month was 
deposited from about the middle of 1933, which it has been 
testified came from the disability insurance which was paid 
to yon by the Aletropolitan. Did you, beginning about that 
time, with regularity turn over to Mr. ~"1J.cetwood $50.00 a 
· month from this disa bilitv insurance f 
A. My reoolleetion is f did about that time. 
Q. Why did you do thatY 
. .A. Vvell, I was disabled and Mr. E1leetwood was giving the 
company quite a bit of service down there in different wa.ys 
and he had not been getting anything out of it and I under-
stood from him he was hard pressed, and in fact I talked 
with several of the bank officials and they told me-
Mr. Woodward: \Ve! objeet to that. 
The Court: Don't say what they told you. 
By Mr. Denny: . 
Q. Go ahP.ad and state why you put this $fi0.00 
page 179 } in there. Did Mr. Fleetwood request you to put 
I it inf 
A. He -asked me if I could do it to help him out. 
Q. Did anybody else request you to turn $50.00 of it over 
to Mr. Fleetwood¥ 
A. The bank officials asked me if I would do it. 
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Q. Wel'e "Y1)U at tbat time o:r did you draw a:n;r -salary from 
the Waverly F~ed Company after you were disabled! 
A. I was disabled April '6th, I think it was, 1932, and I 
drew my salary of $140.00 that month. The next month I 
drew 'half of the salary, whieb was $70.00, and as far as 
I know I never dr~w :any more salary from the W:averly Feed 
Company .. 
J3v the Court-: 
.. Q. What are you worlbf 
A. Wbat am I "WOrth, 
Q. 'What were you worth on January 1st, 19'34 ! 
A. 1934? 
Q. Yes, January 1st? 
A. It depends on how you take it. 
Q. I will let you explain it, how you ngul'e it. I want to 
know what you consider you were worth on January 1st, 
1934. You may explain it to suit yourseli. 
A. I don't know how you count th8 insuranee. 
Q. I don't count insurance anything· ll.llless it has a tmsh 
'Sllrrender value. Leave out the insurance. What 
page 180 } else were you wo"rtll T 
Mr. Denny: Maybe he can put it this way: What wa~ 
~~~e! . 
The Court: Wbat I want to know is what he was worth.. · 
Bv the Oourt: 
"'Q. On January 1st, 1934,,whnJ m~ you worth! I will let 
you follow that with what youl' inoom.e w1t.s for the ye.ar 
1933. 
A. I had a: division in mv income som~ time n;bout the lat--
ter part of 19~~ or 1934. In 1932 my income was somewhere 
between five and six hundred dollars a month., mighty close 
to around $600 .. 00 .. 
By M1-. Denny: 
Q. From what was the inoom~ t 
A. The better part of it was my insuranc~ and, or con.rse, 
after that time it ha..~ been quite a diff~rence and my income 
was eut off in later yea.rs. As far as "rhat. I was worth, I 
don't know myself. I would have to ngnre 1t out. -
By the Court: 
Q. The Court desires to know, as well as you ean state 
it at this time,, what you were worth on ~January 1st, 1934. 
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A. You count the iDsnrance at cash -valuef 
page 181 f Q. LeaYe oui the- insurance and say everything 
you ha:d exclnsive of any insurance, what you 
were. worth. 
A. It is a· hard question. It depends upon what you can 
sell p:rop~rty for. I don't know what I courd get for it if I 
wanted to sell it. . ·. 
Q. I want· an answer to the question the best you can give 
it, sir. 
A. I was worth, if I conld get a fair price for my prop-
erty and stuff I had, I reckon, around $20,000.00. 
Q. What did it consist off · 
A. Real estate. 
Q. Whereabouts Y 
A. And disability on the insurance. . 
Q. I have $tated to you1 Mr. Harrell, I didn't want any 
disability insurance in it. 
A. T(ha.t is what I put my money in. 
Q. The Court is asking you the question and you are go-
ing · to answer it. I want to know what you owned, every. 
piece of land you owned, all the stock you owned, all the 
money you had in bank, and ~verything as of January 1st, 
1934, as best you can give it. 
A. Well, I had a home there, and that would figure about 
$6,000.00. I had one farm with 130 acreR in it, about 55 acres 
cleared, good land, a dwelling house on- it, and, of course, 
the nec~ssary barns, and so on. 
page 182 ~. Q. What do you figure that asY 
A. Well, I would put it about close to $5,000.00 .. 
Q. .All right. . 
A. I had another place, 14 acres and a half cleared land 
with a dwelling 011 it and the necessary little barns, and I 
paid $125.00 an acre for it. What it is worth I don't know. 
Q. Does that cover what yon had f 
A. I judge that place was worth about · $1,500.00. I am 
not counting what I put in there. 
Q. I am not asking you for a specific amount bu:t an esti-
m~ . 
A. I had another farm with dwelling and barns, with a 
new barn on it, 50 acres, 40 acr~s e lea red, that I reckon ought 
to· be worth $1,500.00 or $1,800.00. I don't know whether I 
oonld sell it £or that. I have another place, a peach orchard, 
with these peach trees on it. I think it would take an expert 
to' know what they are worth, a 50 acre farm with 1,000 young 
pe.ach trees about five yea·rs old. 
Waverly Feed Co., Inc., v. Cannie B. Harrell, et al. 135 I 
Cannie B. Harrell. 
Q. Is that all of your real estate? . 
A. Well, ~o, sir. I ha.vc got a half interest in a Waverly 
tenant house worth $1,000.00, I suppo,se, assessed for taxes 
a.t $1,375.00. I am not sure and I won't swear to that. I 
own a half interest in another home on Main 
page 183 ~ street, ~fr. Norris and myself. I don't know:what 
it is worth, $1,200.00 or $1,500.00, maybe. Mr. 
Norris and mvself own four other little tracts of land to-
g·ether. I don;t know what they are worth.· Some of th~m I 
haven't seen in ten years; growing timber on them. I am 
not in position to say the value of them. I .own a half in-
terest in a grist mill> 1\fr. Harris Carr and myself own it. 
Q. What is that worth f 
A.. We had one owned together at Spring Hill that we 
sold for $4,000.00. I don't know what we c.onld get for this. 
It is practically the same property. The ,vaverly Feed-
Mr. H. Fleetwood and myself owned a farm together of very 
little value. · 
Q. This farm you are now referring to, was that one. of 
the houses you mention~d you . owm.1d half interest in that be-
longed to the Waverly lt"c:,ed Company? . - · · 
A. I don't know. It was de:eded to H. Fleetwood and 0. 
B. Harrell, but the Waverly Pe·ed Company's money was 
paid on it, what was paid. We still owe some on it. At the 
time, when you asked me this-you don't want the Waverly 
Feed Oompany's· affairs in this? · 
Q.' You think that about covers it Y 
A. I think that about covers it. 
By Mr. Denny: 
Q. Immediately after your disability, after the 
page 184 ~ companies began to make payments, you were re-
ceiving $200.00 a month from the Metropolitan f 
A. Yes. 
· Q. What other monthly disability payrµenb., were you get-
ting either on disability riders to life insuranc•~ policies or 
on accident insurance policies at that time t 
A. You want the total amount T 
Q. Yes. , 
A. Will you allow me just a minute 1 
The Court: Yes. 
The ·witness: There are several little items. You mean 
in addition to! the check I was getting from the ~VIetropolitnn Y 
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By Mr. Denny: 
Q. Yes. 
A. In addition to the $200.00! 
Q. In addition to the $200.00Y 
A. $328.33. 
. \ 
Q. Which would make a · total of $528.3:1 in all that you 
were getting from disability riders on life insurance and ac-
cident insurance policies T 
A. Yes. 
Q. Are you still receiving the same amount of disability 
and accident insurance or have some of those policies ·pay-
ing you monthly amounts expired Y 
page 185 ~ A. A couple of policies that paid me $200.00 a 
month have expired long ag·o. 
Q. How much do you now receive on your disability and 
accident policies in addition to the ·~200.00 from the Metro .. 
politan Y 
A. I will have to figure because some have inereased and 
some have decreased. If I remember correct, $14:t:·:8. 
Q. So that your income from insurance· has gone down al-
most $200.00¥ 
A. Yes. I had three policfo::3 that increased $15.00 after 
.five years, and to be exac.t it is $185.00 less. 
Q. Mr. Harrell, so far as yon know, ,·lid the ·waverly Feed 
Company ever have any agreement with the Bank of Waverly 
that it should have any regular monthly cuttails on the obli-
gations owing to the bank by the ·Feed Company 1 
A. No, sir. 
Q. In 1933, according to the ledger of the ·waverly Feed 
Company, you turned over to the Waverly Feed Company, 
$850.00 of the $1,800.00 received by you on these .policies. 
According to Mr. Rawlings you actually turned over $900.00. 
How, if any way, did you arrive at the amount of $900.00Y 
Was it the result of any agreement? 
A. No, sir, no agreement. I just l~t them have whatever 
I thought I could a:ff ord to let them have. 
Q. What was the condition of the Waverly 
page 186 } Feed Company in 1933? 
- A. Pretty tied up. 
Q. Were you at any time requested to turn over any monies 
to help them along? 
A. I wasn't requested to do it but I thought for their in-
terest I might as well as I was per~onal endorser on those 
notes a~d it was ·a good policy to do it and hold it together 
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until I could maybe get back to the business where I could 
make .a g~· of it. · 
The Court: Will you look ~t that ledger and tell me what 
the date of tbat $850.00 isf 
-Mr. Denny: 1933. 
By Mr. Denny: 
Q. In 1"934, Mr. Harrell, the books show you turned over 
'$250.00. Can you give any explanation of whv that $250.00 
was turned over and why, during the rest oi that year, you 
turned over nothing! 
A. In 1934·y -
·Q. Yes. 
A. Well, I think in 1934 I endorsed the insurance over to 
the Bank of W a:ver ly and taken my personal endorsement 
off of the Waverly Feed C'ompany's indebtedness, and I 
didn't think-I didn't feel that I was quite as tightly tied 
up as I was before and I wnR g-etting an income and they 
could use it, according i o · the way I thought. 
page 187 } Q. All durin&' 19H3 nnd 19;34 was Mr. Jf'leet-
wood keeping hrmself generally familiar with the 
affairs of the Waverly Feed Company and its· :finaneesY 
A. 1933 and 1934 Y · 
Q. The iii:rst two years after you were disabled t 
A. I think he was. . 
Q. In subsequent years from 1934 you paid in five or six 
hundred dollars, paid $550.00, turned lt over to the Waverly 
Feed Company. Did you do that pursuant to any agree .. 
mentt 
A. No .. 
· Mr. Woodward: I think you ean ask him wheth~r they 
had an agreement, but not what he did pursuant to an agree .. 
ment. 
The Oourt: He said he didn't have any. I don't think 
there is anything wrong with the form oi the question. 
By Mr. Denny: 
Q. You were ·not only endorser but personally liable. Why 
did you turn the money over to the Waverly F,eed C-0mpanyt 
A. I was trying to keep a going business. I didn't know 
when I might get able to go back to work. I didn't want 
' anything to happen to the business because I thought I might 
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. be able to go back and make some money if I 
page 188' f could keep the business going until that 1.ime. . 
. Q. Was the Waverly Feed Company during 
those years1 1935, 1936, LC).~7 and 193& in a pros.pero1.1S· condi-
tion! · · 
.A.. No; it was not. . 
Q. And in addition to being business associates, were -you 
and Mr. Fleetwood warm personal friends¥ . 
. A. Yes.. We we1·e in business for about 17 yea1·s and 
never had one unpleasa:nt word .. 
Q. Did he talk with yoµ from time to time reganliug his 
personal a:frairsf . 
· A. Yes, very much. 
Q. You have mentioned the fact tha.t in l93H he asked you 
would you be able to turn over $50;.00 a month to him to help 
him-
Mr. Woodward: If your Honor please$, we submit that 
comes under your Honor's pr·evious ruling. 
The Court: Do I understand you are objecting to that 
question? 
Mr. Woodward: No, sir, but we want to have it understood 
that he waives his previous 1Jbjections to the testimony I 
offered asking this question. · 
The Court: If you are not going to object I am going 
to let it in. I sustained Mr. Denny's obje~tion to certain· 
questions which you asked. He objected and. I 
page 189 ~ sustained his objections. If you object I will rule 
tion go in. 
on'. it, but if you don't I am going to let the ques-
Mr. ~oodward: I don't think it B np to us to obJect. I 
don1t thmk we can object wh<m we have offfl~ecl the same 
evidence, and I don't think that 11<~ can now object to our 
offering· the same evidence that we offered this morning, whieh 
·Was put in the rec-0rd, when he comes along· now and offers 
tei,timon~' along the same lint-1~ Ht~ crm 't blow bot and cold, 
too. He ·can't object to our testimony and o~er his own. He 
has to stand or fall on the rule of law that if he introduoos 
evidence to wllich he has heretofore objected, he waives hio 
,objection to our evidence. 
Tlhe Court: . They are putting on their evidence now. Are 
you o bjeeting to this evidence T 
·Mr. Woodward: No, sir. 
The Oourt: Then it goes in the record. 
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Mr. Woodward: I want it understood that he is waiving 
his objection. · 
Mr. Denny: I will d 1·op the question. 
Mr. Woodward: I submit you can't drop it. It has been 
asked and· answered. 
The Court: It has been asked and stricken out. 
page 190 r By Mr. Denny: 
Q. 'Did you have any conversation with l\frs. 
Fleetwood subsequent to the death of her husband regard-
ing this disability insurance 7 
A. I did. 
Q. Did you have a conversation with her just a few days 
after Mr. F'leetwood's death at her home, at which time her 
son and you were present T 
.A..· -She was present. I don't think her son was at the 
time. When I was talking· to her he was around in the: house. 
I can't say I remember bis being· present. 
Q. Can you state to the Court what the conversation be-
tween you and Mrs. Fleetwood was regarding this disability 
insurance there on that occasion at her home Y · 
A. Just a day or two after Mr. Fleetwood's death, and 
I wouldn't be positive, Mrs. Fleetwood called me up and 
asked m~ to ·Come up there. I went 1.1p there and when I went 
in the room I guess we talked about different things a little 
and she told me that she would like for me to turn that stock 
of Mr. Fleetwood's over to her, the Waverly Feed Company 
stock. 
Q. That one share Y 
.A. Yes, over to her. I said, '' Mrs. Fleetwood, I don't 
know whether I ought to do it, or not, until somebody quaJi .. 
fies. Somebody has to take his place ·before I 
page 1911 r can do anything, but you can see a lawyer . or 
somebody and we will decide about that.'' Then 
she asked me, or said, '' I would like for you to give me or 
let me have the check which you have been giving Harvey." 
I think that is the way she called hini or maybe she said, 
''
1Mr. Fleetwood,'' but I don't know, which word she used, 
and I said yes. She was broke up, her husband had just died, 
and I don't think at tha.t time her circumstances were so 
very good, finances, and I didn't care . to discuss a lot one 
way or the other. I hate to go in a home and talk a lot when 
I know the people are all brok.en up, that their home is broken 
up. 
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By Mr. Denny: 
Q. Did you on that occasion make any statements about 
the $150.00 a month belonging to the company i · 
A. No. 
Q. Was anything said about the $150.00 a month other 
than her request that you let her have the $50.00 a month 
which you had been Jetting Mr. Fleetwood have during his 
lifetime? 
A. Not that I remember. The payments always came to 
me on the policy, and it was made payable to the company. 
I felt like it was mine to do what I chose to with. There 
never was a cheek that came to the Wav~rly b,eed Company. 
page 192 ~ By the Court: . 
Q. Mr. Daniel testified this morning to a lot 
of deposits which had on them "Insurance money." Were 
those deposits made out of this insurance money¥ 
A. Yes. · 
Q. Why did you do that $50.00 here and $50.00 there Y 
A. As I told you, the ·waverly Feed Company was hard 
up and I was personal endorser on that paper. 
Q. Did you do that after your endorsement was taken off? 
A. Yes. We were still hard up'and had to have some money 
to keep things going. I · was still very anxious to keep the 
Waverly Feed Company a going business. 
By Mr. Denny: _ 
Q. Mr. Harrell, if you had gotten in such condition dur-
ing those years that you could have worked, did you have 
any other opera.ting business to wl1ich you could go other 
than the Wavedy :D,eed Oompany? · 
A. No, sir. 
Q. You would either have had to have gotten a position 
with someone else or ·start -from the ground upY · 
A. I would have had to start something myself. I happen 
not to be in position to work for other people. 
Q. Did you, shortly after your conversation with Mrs. 
Fleetwood at her home, have a conversation with 
page 193 r lfr. Butler, l1er son.in-law, regarding those -mat-
ters ! 
A. He come up to my house, yes. 
Q. State what took place in that conversation. 
A. We talked about the accounts of the Waverly Feed 
Company and affairs in general, the affairs of the Waverly. 
Feed Company, and I think it came up something about the 
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:stock oi the Waverly Feed Company. I think insurance was 
mentioned, ~t I don't rememb~r of any promises being made 
or :any de&ute statements one way or the other. 
Q. Did you tell Mr. ·Butler what 1Irs. Fleetwood -said you 
told her that you would turn over $50.00 a month, every 
month, to the bank which was to be used as a. curtail on the 
· -Wavedy Feed Company's Olbligations to the bankY · 
A. No., as far as I know., I did not, but ,vas putting in the 
funds to help the Waverly Feed Company along. 
Q. Did you make any statement to Mr. Butler to the ef-
fect that this $150.00 belonged to the Waverly Feed Oom-
pany Y 
A. No; :sir. 
Q. Did you make any statement to l\'Ir. Butler regarding 
your intention as to the future disposition of this $50.007 
A. No. 
By the Court! , · 
Q.. Did I understand you to mean in answer 
page 194} to a question just a few minutes ago that betore 
the deatl1 of Mr. Fleetwood you put $50.00 to the 
credit of the Waverly Feed Company in the bank, gave Mr. 
Fleetwood credit for $50.00 and kept $50.00 yourself! 
A.. P.art of the time. 
Q. How long did that run back from. the time of Mr. Fleet-
wood's death f . 
A. I don't think there was any clofinite amount~ I wonld 
have to see the books. I don't think there was any deftn.ite 
amount, but I just gave when I felt like I was in PoSition, 
when I felt like I c.ould .. 
Bv Mr. Denny: . 
• Q. Both Mrs. Fleetwood and Mr. Butler testified, Mr. Har· 
rell, that you paid them $50.00 for the purpose-
The Court: I was ref err in~ the question back. I had 
understood this witness to say fuat he didn't pay money into 
tl1e bank to be applied on notes, but pa.id it in th~ bank to 
go to the credit of the Waverly Feed Compa:qy. 
A. That is correct. 
Bv the Court: 
~ Q. What I want to know is how long you kept that up, put-
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ting money monthly in the- bank to ffie: credm;- of the Waverly 
Feed; Company! 
· · .A. I kept it up for some time. We still hadi 
page 195 } some bills there and I didn't care to have any-
- · body. suing- on them and I j11ls.t was trJO.IIg .. to close-
the business· out with the hope of saving. everything for tho 
creditors I could. I just helped by putting some in and didn't 
want to g~et mixed up with anything .. · · · 
By }'.fy. Denny: 
· Q·: Did you have a convers-ation with J\frs· .. :H'leetwood on 
the street in Waverly on or about Memorial Day of this 
yearY 
.A. Yes .. 
Q .. ~n that eonversatio~ did yon: have anything to say about 
your domestic affairs? . 
A. No, sir. That is all new to me. · 
Q., Will yon state what took place in tha.t conversation,. 
what was said by you and what was said by Mrs. Fleetwood f 
A. It seems to me that Mrs. Fleetwood crone across the 
street there and met me on the s·treet. We stopped and, of 
course:, spoke and talked. I told her that I · had to tell her., 
and I didn't say sorry, that I was -son-y, that I could not 
let her have the sum of money I had been letting them hiwe, 
and I fig,ir·ed it was mine, and I needed it at this time and 
I had gone as far with that proposition as I could go. She 
told me, she said, " 1].fr. Harrell, you haven't got a leg to 
stand on. I have got five of the best lawyers in 
page 196 r the State in ,my family.'' I said, '' Maybe you 
have. You have got right good lawyers.'' 
Q~ Did you during the months of March, April and May 
pay tpis $50.00 a month T 
A. I did. 
Q. vVhen you saw Mrs. Fleetwood on Memorial Day or 
thereabout did you learn at that time that she had received 
insnranee money on her husband's life? 
A. I learned that she had received quite a 'bit .of insurance 
money, and at that time she had also moved to Suffolk and 
I was fold by a Suffolk party that her son-in-law was amply 
fixed to take care of her. 
Mr. Woodward: I submit that is not evidence. 
The Court : Objection sustained. 
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By Mr. Denny: 
Q. Did you have a meeting of the . stockholders and direc- · 
tors of the Waverly F.eed Company subsequent to this :Me .. 
morial Day c.onversation a.t which the question of the filing 
of this suit was discussed? 
A. Yes, after this conversation .. 
Q. Did Mrs. Fleetwood desire the company to authorize the 
institution of this sniU 
A. How is that Y 
Q. Did Mrs. Fleetwood desire the company to authorize 
the bringing of this sujt? 
page 197 ~ .A. Yes. 
Q. Did you, as a director, object to bringing 
of this suit Y 
A. N 0 1 I don't thillk T did. I may have said, '' It looks 
like it is useless,'' but if she wanted to bring it I guess she 
would have it to do. 
By the Court: . 
Q., After you stopped paying 1\f rs. Fleetwood $50.00 did 
you continue to turn over $fi0.0QI of this money to the bank 
each month? 
A. No, sir. I kept tl1e whole..$200.00. myself. Tihe $200.00 
that came I kept it all. 
Q. How much did you ow~ the bank at that time, approxi-
mately? · 
A. I owed the bank about $2,800.00, I think. It was 
$3,000.00 and I curtailed it a couple of hundred dollars, and 
l don't know whether it was just before or after, but some 
time about that time. I think we owed the bank $2,800.00 
and the cash value of the insuranee was somewhere around 
$3,600.00 or $3,700.00, ··so I figured the bank was amply secured 
and I didn't think it was necessary to keep turning over 




page 198 ~ ·Q. You and Mr. Jc,leetwood have been close per-
. sonal friends for 18 or 20 years, have youY 
.A. I should say yes,. but 1 never knew a lot about him 
before I went in business with him. · 
Q. H~ took you in first as a partner of the Waverly Feed 
Comp,any7 
A. It was not incorporated. 
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Q. It was not incorporated at that tiJne, but was subse-
quently incorporated f 
A. Well, I don't know if he taken me in, or not. I went 
and bought the other fellow's interest out and asked him 
if it was agreeable to his brother-in-law and he said yes. 
Q. You repm1ed as mucl1 confidence in Mr. Fleetwood as 
he did in you T 
A. I expect so. 
Q. To the extent that he entrusted you with all of the 
affairs of the Waverly ] 1(?ed Company, Incorporated, and 
1eft it to you to manage and look after the lmsiness as you 
saw fit, didn't he? 
A. Mr. Fleetwood had very little money in it and he left 
it to me to run myself until I was disabled. 
Q. He had as much money in it as you did, according to 
your own statement Y 
A. Yes. 
page 199 r Q. Up to the time of your disability you owned 
an equal interest? 
A. Yes, except: I was personal endorser on the notes and 
he was not. 
Q. You had entire management and control of the corpo-
ration and its business, assets and money, didn't you Y 
A. How is that? 
Q. You bad entire control of the corporation and all of 
its affairs, ,didn't you Y 
A. And as far as I know I done what 1was right. I done 
what I thought was best for the business. . 
Q. You did have control of the corporation to the exclu-
sion of everybody Y 
A. Mr .. Fleetwood left it to me to manage. 
Mr. Denny: I think he is ,asking a question of law now.· 
The Court: I.don't think it is anv more than some other 
questions asked. .. 
By Mr. Woodward: 
Q. You ran the· business, didn't you Y 
A. Yes, managed the business. .. 
Q. You looked after the affairs and conduct of the busi-
ness as manager of the corporation, did vou noU 
· A. As far as possible. • 
. page 200 ~ Q. There wns nobody interested in the busi-
ness so far as the management and control was 
concerned except you and Mr. Fleetwood, was there Y 
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A. No, 11ot until after I was disabl'ed. 
Q .. You lmew be trusted you with the affairs of th:e C-Om.· 
:pany S'O far as bis interest ·was .conce:rnoot 
A. I tbink he did. 
Q. And you trusted bim T 
A. Yes. 
Q. You bad mutual trust in one anotherY 
A. Yes. 
Q. Yon were disabled on April 6th, 1932, and you put some-
body else tbere to manag-e it, didn "t you t 
A. I bad different men there to try to manage it. 
Q. And t11ose people were hired and put ther~ to look af .. 
ter the business Y 
A. Yes. I had Mr. Carr there. He made a very good 
job .. I am ·not referring to every man I had .. 
J3y the Com·t : 
Q. Did you employ the people who ran the busine.ss t 
A .. Yes. 
The Court: If you will answer the questlons directly we 
will g·et along faster. 
The ·witness: AU right. 
page 201 } By Mr. Woodward: 
Q. At Mr. F1eetwood's death, the Waverly 
Feed Oompany received $5,000.00 upon his life and paid .it 
to the Bank of Waverly upon its doott 
A. Yes. 
Q; That policy was taken out exac.tly a:s yt>nr polic.y, or 
these policies on your life, it was taken out by the company-
and the premiums paid by the oompnny; is that true?-
A. How is that f 
Q. T~at policy was taken out like the policies upon your 
life, upon whicb yon have been drawing you:r disability in:sur ... 
anceT 
A. The life pa.rt was. 
Q. Wbat other part was there t 
.A. The disability part. 
Q. Didn't the corporation apply ior that, toot 
A. Yes. 
Q. And the corporation paid the money for iU 
A. Yes. 
Q. Can you tell us any reason why the corporation should 
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do that without some reason for it f Why should the' corpo-
ration pay your disability insurance premiums 1 
A. I :figured it ~as in addition to my salary. It didn't 
amount to but $4.00 a month. 
page 202 f Q. You ·say yon fignre·d it was- a. pa.rt of your 
~aeyf · 
A. I figured itthat way .. I cut my salary at one time$10.00 
a month: . . 
. Q. Did you show the disability payment premiums as an 
increase in your salary? 
A. No, it was not carried as a salary. · 
Q. When you began getting tbe disability payments you 
paid out of the first check receiveq $1,050.00 upon the debt 
of the Waverly Feed Companyt 
A. I think the books show it was put on the debt. 
Q. Yon gave it to them. The ·waverly Feed Company got 
the benefit of it f . · 
A. Yes. · I was personally· responsible and I wanted to 
get it off if I could. . 
Q. Did you have the Waverly Feed Company give yon a 
note for that and set up an account upon the books showing 
you had put up more than your sharef · · 
:A.. No. 
Q. Whyf 
.A. I didn't know a thing about. what had been carried 
through the books. It was carried as insurance through the 
books. I didn't have anything to do with the books or rec-
ords or anything else. I left it to my bookkeeper to keep 
it straight. 
·. Q. "Why did you· take $1,050.00 in 1932 out of 
page 203 ~ the disability payments which you said you owned 
. and put it to the credit of the Waverlv Feed Com-
pany without taking some note from them! .. 
A .. What? 
Q .. Why did you take $1,050.00' in 1932 and then anywhere 
from $250.00 to $600.00 a year out of your disability pay-. 
ments, when yon say you needed it, and put it to the eredit 
of the Waverly Feed Company without taking ·some· note 
from them? · 
A. I didn't say I needed it particularly. 
Q. Don't your books show that you put it on there to their 
credit! 
A. To their credit. 
Q. Why should you be giving the vYaverly Feed Company 
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more than half of the amount of the capital stock you had· 
paid into the company? 
A. I explained that I was trying to keep it a going~busi.ness 
·so that if I ever got able I would have a business to go baek 
to. 
Q. If it was a going business and you wanted to preserve 
it and expected it to be continued, why did you not take 
its obligation and hold it, its note and hold it as an obliga-
tion of the company? Why did you not have Mr. Fleet-
wood make out a note payable to you for the amount of mqney 
put in! 
page 204 ~ The Court: You mean a note of the company 
.or his individ~1al personal note 7 
~. A note of the company? 
By Mr. Woodward: 
Q. Yes. 
A. I never did it. I just went on and handled· it to suit' 
myself. 
By Mr. W ooq.ward: . 
Q. Can you show us on t11e books of the company where 
there has been any account ·set up whereby you have ,been 
given definite credit for the amount of money yo~ have paid 
in for the Waverly Feed Co_mpany? 
A. That I have definite credit? 
Q. Yes. 
A. No. Like I told you, I didn't know that went in the 
books. When a check come in I said, '' Put this to the Waverly 
Feed Company," and after I sta.rted giving Mr. Fleetwood 
some, I said, "Here it is," and I thought that was the last 
of it. I just said, "Here is yours," and thought that was 
the last of it. 
Q. What did you mean by telling Mr. Fleetwood, '' Here 
is voursY'' 
A. I told you he was rendering some service to the W avedy 
Feed Company, and they had begun to press him pretty hard, 
the bank, for those thing·s, and I felt like if I 
page 205 ~ could tide him over and help him along it would · 
be a help to the Waverly Feed Company and 
would not get involved in his affairs. · 
Q. You mean you gave this money to Mr. Fleetwood as a· 
pure gift, as eharityf 
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A. No. I told you he h~d rendered services after I got 
dis alb led. 
Q. You testified he was giving all of his time to the bank f 
A. · He was in a supervisory way rendering some ·services 
there, a.nd I didn't go there to see myself. Possibly he waa 
giv.ing the Waverly Feed Company all the service he' could, 
and he ha.d not been getting any compensation, and I figured 
if he could supervise so that' we could keep the ,vaverly 
Fe~d Company going that I was willing to help him that 
much. 
Q. Tlhat is the reason you were giving him the money, be-
cause he was exercising some supervisory services at the 
Waverly Feed CompanyY 
A. Sure. 
Q. Why did you continue to give Mr. Fleetwood money 
and then to Mrs. Fleetwood when the corporation had gone 
out of business and there was no supervisory service to 
render? 
A. There was supervisory capacity. 
page 206 }- Q. Didn't you sell the business in 1938? 
A. Sold a part of it but still have creditors. 
Mr. Fleetwood got five or six thousand dollars worth of notes 
that he had to look after. He· was there giving his services 
until he died. 
Q. As a matter of fact, Mr. Harrell, didn't you have your 
two boys in the business, operating the business, for several 
months or nearly a year before you eYer sold the business 
out to the people· who now have it! 
A. Sure, I had them there. They were employed. 
Q. This $150.00 a month you had been getting had been 
going to the, c.redit of the company, $50.00, of which, was de-
posited to their credit, you took $50.00, and Mr. Fleetwood 
took $50.00Y 
Mr. Denny: That is not a correct recitation of the testi-
mony. 
By Mr. Woodward: 
Q. Is that what you did with the money¥ 
· The Court: I don't think the evidence bears out that ques-
iloo. · 
Mr. Woodward: I will ~thdraw the question for the time 
being. 
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J3y Mr. W-oodward: 
Q.. I handl you corporate income tax reports-
A. I don't know anything about them. ' 
pa.ge 'J07 } Q. Wait a minute.. · 
The Court: Wait 1mtil the gentleman asks you the ,ques-
tion before you answer. 
A- I don't know .anything about the 1·eports. 
The Court: He is asking you whether they are authentio 
pieces of pape1·, as f.ar as you know .. 
By Mr. Woodward~ 
Q .. I hand you the corporate income tax reports for the 
Waverly Feed Comp-any for th~ years 1932, 1933, 1934, 1935 
:and 1'936, and ask you if you didn't each year sign the origi-
nals and acknowled~ them as authentic reports of your iJl .. 
oome f;axf 
A. I wouldn't say I didn't see them or sign them because 
I don't know. · 
Q. You usually look over what you are signing and send-
ing to the Federal Government, don't you f 
.A. No, I-
Q. How do you account for the fact th~t on page--
A. I left it to the auilitor. 
Q. Let me finish the question. 
The Court: He has a right to answ-er it in his own way ... 
By the Court-: 
Q. Do you want to add anything more to your answer t 
.A.. I left it 1;o the auditor and the bookkeeper ... 
page 208} By Mr .. Woodward: · 
Q. Ho,v lo~ did you have your auditor look 
after the books Y 
· A. Mr. Rawlingst 
Q. Yes. 
A. As far as I ·can remember, he has always looked afte~ 
them ever since we have been in business. Each year he 
got them up and made out the income tax report.. · 
Q. On page 3 of this ta:x-
A. He didn't keeo the set of books. 
. ... 
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Q. On page 3 of the ineome tax report,. does it not show 
that disaibility benefiis of life insurance are $1,350.001 
A. Here is. insurance, yes. 
Q. It shows disability insurance-f 
A. Yes .. 
Q .. ·. Does; .it show it is an . item of income of the oorpora-
·tion T . · 
A. That· report shows it. · · 
Q. And it is the corporation of which yon were manager! 
A. I was manager. 
Q. Does page 3 of the report for 1933 show $1>800 .. 00t 
A. Yes. · 
Q. For the -same thingY 
page 209 ~ A. It shows it, but if you will go back to the-
books and the deposit slips, I don't know where 
they got it from.. I think they just knew that $1,800.00 was 
coming to me and they put it where they pleased. 
Q. Does it show there was a cash value of the life insur- . 
ance of $745.00Y · 
A. WhaU 
Q. An increase in the cash value f 
-.A. It was on Mr. Fleetwood. . 
Q. I show you page 3. of the income ta.x report for 1934 
and ask you if it doesn't show disability payments of 
$1,800.007 
A. It shows it but I don't know where they .got it. 
Q. ·All income! 
A. I -don't know where they got it. 
Q. On page. 3 of the report for 1935, does it not. show the 
. same thing! 
.A.. Yes. 
Q. On page 3 o,f the return for 1936, does it show that each 
of you received $600.00 as president and treasurer of the 
corporation 1 
A. Yes. 
· Q. The auditor that makes up these reports checks your 
books, does he not, Mr. Harrell 7 · 
A. I don't know whether he does, or not. I give 
page 210 } the books to Mr. Carr and they can do what they 
. please with them. 
Q. And you a1:>ide by any results¥ 
A. I guess I liave to do it. I don't remember whether I 
signed all the returns, or not. I signed some. 
Q. You made a ·significant statement in your original testi-
.mony when you said you took the income and used it as you 
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thought you ought to, ref erring to the insurance. What did 
you mean by thatY 
A. Just what I said. 
Q. You considered it income of the .corporation~ 
A. No. 
Q. What did you mean by income f 
A. Income to myself. 
Q. You were testifying at the time with reference to the 
$200.00 check, and after taking $50.00 from it, you said you 
took the -income and used it as you thong·ht you oug·ht to. Y 
A. I said I took the $200.00 check and used it as I saw 
fit to use it. 
Q. Did you consider it incom~ of the corporation 7 
A. No, income of mine. The policy says, "Paid to in-
sured." The.check came payable t.o me·and if it was Waverly 
Feed Company, why didn ·t they pay it to them! 
Q. You had the policy is~ued in that manner, 
page 211 ~ didn't. you? 
A. As officer. 
Q. As an officer of the corporation you had · the policy 
issued just like it -is today? 
A. With an understanding with Mr. Fleetwood, yes. 
Q. Where did you have that understanding? 
A. Where? 
Q. Yes. 
· A. I went to him and told him what I was going to do and 
he said, '' Anything that suits you is all right.'' 
Q. He left it to you to take out the policy any way you 
wanted to knowing1 that the Waverly Feed Company was .go-
. ing to pay its premiums? 
A. He knew about it. It was not that he didn't know it. 
Q. And Mr .. Fleetwood knew all about it? 
A. Mr. Fleetwood knew about it from then on. He· knew 
that was in the policy. 
Q. You say he understood that when you first took it out 7 
A. I suppose he did. 
Q. Do you kno,y- whether he did, or not¥ · 
A. I told him what I was going· to do and he said, "Go. 
ahea.d. Anything you do is all rig·ht.'' That is what he said 
to me. 
page 212 r Q. This real estate that you referred to as be .. 
. ing the property of the, y..,r averly Feed Company, 
in whose name is that? · 
A. If I remember c.orrectly, it stands in· the name of H. 
Fleetwood and C. B. Harrell. 
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Q. Ass~ts of the company paid for it, didn't they? 
A. Yes. I thought it was. made to the Waverly Feed Com-
pany for a long time and I found out from the tax receipt 
that it was not. We had another piece made to the· Waverly 
Feed Company a.nd I intended both being made to the Waverly 
Feed Company, and also I had other real estate that was 
·sold made to the Waverly Feed Company. It was just a slip 
of somebody in making the deed. 
Q. Why did you continue to make payments to Mrs. Fleet-
wood after Mr. Fleetwood's death if you contended you owned 
the policy Y · · 
A. Well, it was right after her husband's death and I 
thought she· might be a little cramped right at· that time and 
I had just as soon give the lady $50.00 to ease her down 
and not make her anv worse than she was. · 
Q. You knew if you told Mrs. Fleetwood that you were 
claiming· all of this policy as against Mr. Fleetwood's estate, 
that it would affect her condition at that time? 
A. I didn't know whether it would have, or not. 
Q. What did you mean by easing her down Y 
page 213 ~ A. She asked me if I would give her that check 
of Harvey's and I said yes. That was about two 
days after he was dead. 
Q. What did she mean by the ''check of Harvey's!" 
A. The one I had been giving to Harvey she asked me if I 
would give it to her and I said yes. 
Q. Y QU didn't tell her a.t that time that you were not go-
ing to continue paying it f 
A. I didn't. She was alreadv worried. 
Q. You paid her for .April, for May and for June? 
A. Yes. . 
Q. Or March, April and May. You paid her during March, 
April and Mayf 
A. I paid her Mareh, April and May. The check came two 
or three days after the lawyer was up there, I think. 
Q. You have received from the Metropolitan Life Insur-
ance Company checks for June, July ancl August at $150.00 
each, and now have in your possession the sum of $450.00 
that came from these policies in issue here todav? 
A. No, I ha:ven 't it in my possession. .. · 
Q. What did yori do with it t 
.A. Spent it.. A check for $200.00 comes to me and I spend 
it. . 
Q. What have you given to the account of the Waverly 
Feed Company since then Y 
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l)age .214 } .A. I didn't give anything to them ·since. 
Q. You have contended all along that the 
Waverly Feed Oompany ·was hard up 'and you were putting 
money in it to help tlm Waverly Feed Company, that you 
wanted to preserve the business. How do you account for 
the fact that after Mr. Fleetwood 's death when you knew 
they had less chance of getting money then than ever before, 
you quit paying! 
A. Because they had a policy at that time with a cash 
value of about thirty-six or thirty-seven hundred dollars anq 
we didn't owe them but $2,800.00, and I didn't .see why I 
:should pay them any more. , 
Q. Are those the polides in issne here today f 
A. Yes.. 
By tbe Court: 
Q. There was a dif:f erence .of sh: or eight hundred dollars 
in what you owed the bank and the cash surrender value of· 
the policy,? You owed the bank $2,800.00 and the policies had 
a eash surrender vafue or $3,600 .. 00Y · 
A. Somewhere around tbat. 
Q. It. was considera:bly more tban you o,vedt 
A. Yes. 
Q. Why did you wait until after Mr. Fleetwood 's death to 
· stop paying7 
A. vYhen we sold out in 1938, about the middle 
page 215 } of 1938, we ha.d lots of outstanding bills rol.<l I 
didn .,t Jmow just where we w~re coming out, 
·whether we were going to have enough to meet those out-
standing bills and I-didn't \Vant to bave the general creditors 
or somebody coming down here and warranting us for mone-y; 
even if it wa:s a ·corporation and I just kept trying to pay a 
little and take care of the oblig·ations until I could get them. 
in tbe clea.r, with t11e disability on the life policy. We col .. 
lected ·a little more than we thought we would collect, and 
we have got lots of mon(\y owing ns now. The collections 
came in a little better thnn I . expected, and I was trying to 
l'.)av in addition enough myself to take care of the Waverly 
Feed Company o'blig-ations so that I would not have the law 
down there warrantimr the Waverly Feed Company, and af-
ter I found out I was in the dear, so the insurance would 
take care of the obligations at the bank, I figured it was time 
to stop paying, and I stopped putting it in there. 
Q. You ref erred to the cash surrender value of those poll-
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eies. If' you surrender~d those- policies for the cash sm.---
render value, would this $150.00 cease being paid-monthlyt 
.A. If I surrendered them Y 
· · Q .. You said the policies had a cash surren-
pagei ~Hi f der value of about $3,600.0(}, wbieh is more than 
·· enough to pay the bank. note Y· 
-.A~ Yes~ , 
Q. If those policies were snr:rendered for their cash value; 
would the ·$150 .. 00 stopt 
· A. I would think so. I don't know the insurance rulings .. 
I did that to try to keep the company fr.om getting involved 
any more than it had to, and to keep the insu:ranoo clear. 
Q. How much money hav~ yo1.1: paid into the Waverly Feed 
~Company aoooµnt this year t 
.A. I don't know .. 
Q. "Who does know f 
A. You ean go to the bank and get it .. 
By Mr. Denny: 
Q. Do the books here show! 
A. You mean how much I paid 6l 
·By Mr: Woodward: 
Q. Yes. How much have you paid on acoonnt of the dis-
ability payments to the bank on ae.co1mt of the Waverly Feed 
Company indebtedness f 
A. This year1 
Q. Yes. 
A. I don't know exactly, but I judge around $250.00. 
Q. How much disability money have you re-
page 217 ~ ceived this year on account of the policies up to 
. June 22nd? . 
.A.. How much disability I have received? · 
Q. Yes, from the Waverly Feed Company _policies? 
A# Up to June 22nd? 
Q. From January 31st, not including January, how much 
have you received f It was five payments of $150.00, was it? 
.A.. I don't think there have been :five. 
Q. February, March, .April, May and June¥ 
A. If it was $1,000.00, $200.00. at the time. 
Q. $150.00 you, have reooived for five month.~ on these poli-
cies, excluding January and including ,June f 
A. $200.00. . · 
Q. The trial balance that-you ha.cl taken from January 31st 
throug·h June 22nd, 1939, shows you paid exactly $fi0.00 a 
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month every month in 1939 for the "\Vaverly Feed Company? 
A. For how long! 
Q. Right down to June 22nd T 
A. I don't know. 
Q. Does it show "disability insurance, $250.007" 
A. Yes~ That i.s what he has got there. 
· Q. Answer this one final question: ·why should 
page 218 r you be showing assets ·On this consisting of dis-
ability payments upon these policies through the 
books of the Waverly lt.,.eed .Company if you didn't expect 
to receive anything back from them for iU 
A. I don't think it has been through the books. 
:Mr. Dennv: He has answered that a dozen times. · 
The Court: Yes, he· has answered it. 
By the Court: 
Q. In 1933 the books show tha.t your. company is ,credited 
with $850.00 or $900.00, whichever the case may be. Ont of 
the balance of $900.00 did you give Mr~ Fleetwood half of it? 
A. I don't think r give Mr. Fleetwood anything, I don't 
think, in 1933. . I don't remember just when I did -start. 
Q. I want a littl~ more specifically wha.t you did ·with this 
money. Your books shows that $250.00 was put into. the 
bank in 1934. Did you give Mr. Fleetwood half of the dif-
. ference between that $250.00 and the $1,800.00, or half o:fl 
~~~? .. 
A. I can't remember, Judge. 
Q·. Did you give Mr. Fleetwood one-half of the difference 
after deducting the amount as shown on your books? Is that 
what you did Y 
page 219 r A. I don't think I done it all tho time. I don't 
think I did. The books will show more a,bout 
that than I can. 
By Mr. Denny: . 
Q. Mr. Harrell, in March, 1939, after receiving $5,000.00 
proceeds from policy on Mr. Fleetwood's life, which was paid 
on the inde;btedness to the bank of' the V{averly Feed Com .. 
pany, after that $5,000.00 curtail was made, wns it then that 
the indebtedness owing the bank fell below the cash surrender 
value .of those polic.ies for the first time f 
A. Yes, sir, I think so: 
Mr. Denny: I don't know whether :Mr. Daniel filed it as 
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an exhibit, or not, but the account marked "Harvey Fleet~ 
wood special account,'' for the Vt averly Feed Company shows 
$50.00 a month deposited th~re, which Mr. Daniel said came 
from Mr. Harrell 'beg·inning in July of 1933. 
The Court: I think that is in evidence . 
. Mr. Denny: It .is possibly in eviclen.ce. I don't know 
whether the ledger sheet was left here as an exhibit. 
Mr. Woodward: July 8th, 1933. I would like to have that 
ledger sheet put in evidence as '' Exhibit H.'' 
page 220 t Mr. Denny: The defendant rests. 
Thereupon, an adjournment was take~ to October 8th, 1939, 
at Petersburg·, Virginia, for argument by counsel. 
page 221 r On October 18th, 1939, resumed pursuant" to 
adjournment at Petersburg, Virginia, in the 
Hustings Court Room, before Honorable R. T. Wilson, Judge. 
Present: Messrs. Thomas L. Woodward and Frank E. But; 
ler. Attorneys for the eomplainant. 
Mr. Collins Denny, Jr., Attorney for 0. R Harrell. 
Mr. O. B. Harrell in person. 
Mr. Denny : If your Honor pleases, I move that there be 
stricken from the evidence all that portion of the testimony 
-of Mr. Rawling~ which related to the adjusting entries made 
at the end of each year on the books of Waverly Feed Com-
pany by some employee of l\fr. Rawlings, Mr. Rawlings be-
ing unable to state wha.t employee it was. And I move also 
that there be stricken from the evidence the copies of the al .. 
leged tax returns of .vVaverly Feed Company, the 
page 222 ~ basis of my motion being that there' is no evi-
dence before the Court that :M:r. Harrell had any 
notice or knowledge o.f these adjusting entries, and there 
is no evidence before the Court that Mr. Harrell saw or signed 
the tax returns. 
The Court: The Court is under the impression that Mr . 
. Harrell, on the witness stand, said that he signed such papers 
as Mr. Rawlings prepared, btit . that he did not read them. 
Therefore, the Court is under the impression that Mr. Har-
rell's testimony is to the effect that he did sign those papers. 
It so happens, however, that Mr. Harrell is now in the Ck>urt-
room,. and, if there is any question about. that, the Court will 
put Mr. Harrell on the ·stand and ask him the direct ques-
tion, so as to get that matter clear. . ... 
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Mr. Denny: I :sh01.tld li~ to have Mr. Harrell put ·on' the 
:stand. 
The Court; Come :around, J\fr. Harrell-
:By tbe Court-: 
C. B. HARRELL, 
recalled by the Court-: 
Q. Mr. Harrell, a question ha:s aris~n ·as to your testimony 
in regard to signing certain ~.orpora te income tax returns 
of Waverly Feed Company, Incorporated, which 
pa~ 228} I now hand you and which the evidence shows 
were made up by the A. Lee Rawlings concern 
'.Of Norfolk. Didi you sign these ·papers, or the originals of 
which these are copim,'! 
A. (Examining) Judge Wilson, I could not say positively. 
I left it to Mr. Rawlings to make out the reports; and to 
Mr. Carr to do the bookkeeping. Mr. Rawlings was em. 
ployed to make up the income reports. I am not a book .. 
keeper, and have very little education. From time to time I 
:signed some reports, but what or how m~ny I do not know. 
Q. What was your office connection with the company! 
A. I was manager and treasurer. 
Q. These return~ have a· place on them for the signature 
of the treasurer. Did you s~gn them in that way7 · 
.A. I signed whatever rep01·ts were brought to me, but I 
could not ·say whether those (indicatinD" exhibits) were 
brought to me or not. I did sign reports from time io time .. 
The Court; That is nll I want to ask. 
Mr. Denny: I have no, further qu~stion·s. 
Mr. Woodward: We rest. 
'Dhe Court: D.o· you want the originals t 
l\ir. Woodward: I think it is material for them to be · 
before the Cburt. 
The Court: You may get them. 
page 224 } Mr. W oodwa.rd: I would like to produce the 
originals or pbotostats of them. '\Ve ask the 
privilege of doing that. 
The Court: I will permit you to do that. 
Mr. Denny: If your Honor pl~asm~, these gentlemen sum· 
moned Mr. Rawlings. Ifo had copies of the tax returns. They 
knew where the originals were, and that the carbons were 
not signed. I do not understand the gentlemen. · When they 
have gotten their evidence together and t~e evidence is closed. 
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they, for some good reason, want to reconstruct their case .. 
I know that .these matters are largely within the disc.retion 
of' the c~urt but there is a very decided policy laid down, 
both at law and in equity that litigation should be moved on,, 
that when parties ha:ve a ease set for trial and have had · 
. ample time to prepare their case, they should be prep~red. 
We tried ·this ease Ia~t Monday and those photostats could 
have oe~n obtained and I s:ee no reason why,. just hecause: 
the co~plainant desires now to get them, it should be per:... 
mi tted to do so. It is perfectly clear that these fax returns 
are a· matter of primary evidence, and it is evidence· easily 
available. Now~ they ask that we have a: postponement and a,. 
reopening of the evidence in order that they ma.y 
pag-e 225 ~. get what they want. If tlley were taken by sur~ 
prise in the matter interjected by me, even re-
motely, and the c.omplainant could not have pre.pared itself,. 
it would be different, but they elected to produce the carbon 
copies rather than obtain the originals . and they knew at the 
time that to make the carbon copies eYidence, they would have 
to submit some supplementary proof. 
The Court: I will reverse my ruling and let the case go 
on because those· things to me, are not of gTeat importance 
anyhow. I will sustain the motion of Mr. Denny insofar as 
it applies to any memorandum that 'Mr. Rawlings made on 
the sheets concerning which testimony has been taken. If 
Mr. Denny's motion goes to the point·of excluding what may 
be on those income tax returns, I overrule the motion to that 
effect. In other words, if I feel after this case is argued 
that Mr. Harrell knew what was on those income tax returns, 
, I shall consider the fig·ures on those income. tax returns a.s 
evidence in the case but I shall not consider anything that 
Mr. Rawlings says as to how he arrived at those :figures, 
that is, anything that Mr. Rawlings testified to which he 
· got from Mr. Fleetwood or from somebody else 
page 226 J I will not c.onsider. If there is an item on those 
returns which shows income from disa.bilitv in-
surance, I will consider that figure if I come to the conclusion 
that.Mr. Harrell sig'lled those papers~ 
Mr. Denny: In order to keep the record clear, I should 
like to note an exception to so much of the Court's ruling 
as retains in the evidence the fiigures shown on the. tax re-
turns. I did not offer an objection to J\fr. Rawlings' whole 
testimony. . 
The Oourt: I understand that. 
Mr. Woodward: ,.,..re note an exception and also would 
like to have it understood that these tax returns which are 
,. 
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a· part of the records of the company were presented by the. 
secretary-treasurer and not brought in by ·somebody else. · 
The Court: Then proceed. 
page 227 ~ Virginia : 
In the Circuit Court of Sussex County Oct. 13, 1941. 
The Waverly Feed Company, Incorporated, 
v. 
Oannje B. Harrell and :Metropolitan Life Insurance Com-
pany, a foreign corporation, 
DECREE. 
This cause, which has heretofore been matured at Rules, 
docketed and set for hearing as to both defendants, ca.me on 
thi,s day to be heard upon the bill of complaint, the separate 
answer of Cannie B. Harrell, the separate answer of Metro-
politan Life Insurance Company, the testimony of W. T. 
Daniel, Lottie .A. Fleetwood, Harvey Fleetwood, Jr., A.. Lee 
Rawling·s, Frank E. Butler, Jr., F. L. Carr, C. C. Hart and 
·Cannie B. Harrell, taken in open court, and the exhibits there-
with, and was argued _by counsel. 
UPON CONSIDERATION "\VH]JR.EOF, the Oonrt,·being 
of opinion that the plaintiff, Tlhe Waverly Feed Company, 
Incorporated, has no right, title or interest, legal or equitable, 
in the disability benefits payable pursuant to the terms and 
conditions of the supplemental contracts issued by Metro_. 
politan Life Insurance . Company, attached to and i;nade a 
part of its life insnranee policies, Nos. 4932064-A and 
4976423-.A., dated May 9, 1927, and Jun~ 18, 1927, respectively, 
but that the ·said Cannie B. Harrell, alone, is entitled to re-
ceive, free from any claims on behalf of The W a.verly Feed 
\Company, Incorporated, the disability payments as provided 
by said snppl~mental contracts ; 
page 228 ~ And it further appearing tha.t, as a. result of 
the institution of this proceedings, the said Metro ... 
politan Life Insurance Company has, awaiting· a decision of 
this snit; withheld payments beginning with the month of 
June, 1939, of the sums payable under said supplemental 
contracts; 
· IT IS, ACCORDINGLY, A.DJUDGJ.iJD, ORDERED AND'· 
DECREED that the said The Waverly Feed Company, In-
·Corporated, has no right, title or interest, legal or equitable, 
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in the sums of money payable pursuant to the terms of said 
supplemental contracts, and the said Cannie B. Harrell, alone, 
is entitled to receive the same, free from any claims thereon 
asserted by the said The Waverly Feed Company, Ineorpo-
ra ted. 
IT IS FURTHER AD.JUDGED, ORDERED AND DE-
CREED that Metropolitan Life Insurance Company do pay 
unto the said Cannie B. Harrell aU accmed and unpaid sums 
due under and by virtue of the provisions ,of said supple-
, mental contracts, without interest, and that it do in the future, 
as and when other sums of money may become payable under 
the terms and provisions thereof,. pay the same to the said 
Gannie B. Harrell, or as he may direct . 
. IT IS FURTHER AD.JUDGED, ORDE,RED AND DE-
CREED that nothing herein contained shall be construed as 
an expression of opinion by the Court as to the· existence of 
non-existence of such disabilitv of said Cannie B. Harrell 
as will entitle him to payments under said Supplemental 
contracts for any particular· time, nor is anything herein con-
tained to be construed as having any bearing upon the de-
termination of· the beneficiaries entitled to receive the pro-
ceeds of the policies of insurance upon the· death of the said 
0.annie B. Harrell. 
page ?29 ~ IT IS FURTHER AD~JUDGEI>, ORIJER.r~D 
.AND DECOOED that the Raid Cannie B. Harrell 
do recover of 'Tihe Waverly Feed Company O<JmpiJ,11.,lJ, Incor-
JJorated, the costs expended by him in this proceeding. 
It is further adjudged, ordered and decreP.d that the testi-
mony taken ore temtS a.nd redueetl to ,-. . riting and the exhibits 
introcluced be, and the same hereby are, made a part of the 
rot'·ord in this cause. 
The Waverly Feed Company, Inco:r1jorated, liadng indi-
cated its intention to appeal this cause to the ~npreme Conrt 
of Appeals of Virginia, it i~ a<liuclg-od, ordP.rt~d a11d decreed 
t11at execution of this decre9 be ·suspanded for a period of 
ninety days upon the complainant, or some one f-or it, giving, 
ho.nd in the penalty of 1'250.QO, with surety approved hy the 
Clerk, conrlition~d as the law direct~. · 
· The complainant, by oounsel, excepts to the entry of this 
decree. · 
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page 230 } Virginia, 
In the Circuit Oourt of Sussex County: 
The Waverly Feed Company, Incorpqrated, Complainant 
"I). 
(Jannie B. Harrell and Metropolitan Life Insurance Com-
pany, a foreign Corporation, Defendants 
To Gannie B. Harrell and Metropolitan Life Insurance Com-
pany, a foreign eorporation-: 
T AKE NOTICE: That on the 6th day of November, 1941, 
at ten o'clock a. m., or ns soon thereafter as t.hc same may be 
heard, at the -Courthouse of the Cireuit Court of Sussex 
County, the undersigned will present to the Honorable R. T. 
Wilson, Judge of the Hustings C01mty of the City of Peters-
burg, who was a.ssigned and presided at the trial of the -above 
· mentioned case in the Ch·cnit Court of Sussex County, the 
stenographic record of the evidence and other incidents of 
the trial of the above styled cause, together with the original 
1exhlbits introduced in evidence, for authentica.tion and veri-
fication by the afore said Judge of the a.fore said Court, in 
a.ccordance with the rules of the Supreme Court of Appeals 
of Virginia, in such case made and provided. 
TAKE FURTHER NOTICE: That the undersigned will, 
at the s~id time and place, request the Clerk oi the· ·said Court 
to make up and deliver to its eounse] a transcript of the rec· 
ord in the afore said cause for t]J.e purpose of presenting same 
with a. petition for an appeal to the Supreme Court of Ap-
peals of Virginia, which appeal will be from the· final decree 
entered against the undersigiied as the result of the trial of 
said cause. 
page 231} THE ¥lAVERLY FEED COMPANY, 
INCORPORATED 
Bv THOK L. WOOD1V ARD 
- Its Attorney. 
Due and sufficient legal service o:P the above notice is hereby 
accepted this 30th day of October, 1941. 
C.AXNIE B. HARRELL 
By COLL1N•S DENNY, JR. 
. His Attorney. 
ME'rROPOLITAN LIFE INSUR-
ANCE COMP .A.NY, a foreign oor-
noration 
By .... : . . . WELLFORD 
Its AttorD;ey. 
16Z Supreme· C'on:r! of Appears- of Virginia 
paga 23,2 f I, Jesse Harg.rave, . Clerk of the Circuit Court 
of Sussex County,. do· certify that the foregoing 
is a true transcript of tlie rerord and proceedings in a cer-
tain suit in cliance1~y lately depending· in snid Ooui:t wl1erein. 
Waverly Feed Company,. Incorporated is Complamant. and 
Cannie B. Hatrrell and M e-tropolitan Life: Insurance Com-· 
pany are defendants,. with all things touching the same as 
fully and wnolly as tl1ey now exist among th~ recordS" in my 
office; and I furtl1er certify that the Complainant duly notified 
counsel for defendants of its intention to apply for a tran-
script of the record in said case, as provided by law. 
In testimony whereof, I have het>eunto set my hand this 
6th day 0£ November, 1941.. · 
Fee for transcript $ 
JESSE HARGRAVE 
Olerk of the Circuit Court of 
Snss;ex CountyM 
page 233} · I 1 R. T. Wilson, who was duly designated to 
. , preside, and presided over the fore going trial 
of the case of Waverly Feed Company, Incorporated, Com-
plainant, against Cannie. B. Harre:II and Metropolitan Life 
Insnrance· Company, defendants, in the Circuit Court of Sus-
sex Comity, do certify that the foreg·oing is a trne and oor-
rect copy and report of all the record and evidence, together 
with all the motions: objootions and exceptions on the part 
of the respective parties, the action of the Court in respect 
thereto; and all other incidents of the trial of the said ·cause, 
with the motions objections and exceptions of the respective 
parties as therein set forth. As to the original exhibits in-
troduced in evidence, a-s shown by t11e f orcgoing report, to-
wit: Exhibits #s 1, 2, 3) 4, 5, A, B, C, D, F~, ] 1, G, H, I, and 
certain deposit slips identified and used in the evidence by 
W. T. Daniel which have been initialed by me for the pur-
pose 0£ identification, it is ~OTeed. by Compl~inant petitioner 
and defendants that they shall be transmitted to the Supreme 
Court of Appeals as a part of the record in this cause in lieu 
of certifying· to the Court a, copy of said exhibits. And coun-
sel for defendant Harrell objected to making cxbihits 2, 3. 
4 & 5 ~ part of the record. 
R. T. WILSON. 
PresicUng- Judge in the trial of. Waverly 
Feed Co., Inc., v. Cannie B. Harrell and 
Metropolitan Life Insurance Co. 
Waverly Feed Co., Inc., v. Cannie. B. Harrell~ et al. 163 
pag·e 234 ~ I, Jesse HargTave, Clerk of the Circuit Court 
of Sussex County, Virginia, do certify that the 
foreg·oing transm~ipt of the record and report of the testi-
mony and other incidents of the trial of the case of Waverly 
Feed Company, Incorporated, again8t Cannie B. Harrell 
and Metropolitan Life Insurance Company, which bas been 
authenticated by R. T. ,vilson, Judge of the Hustings Oourt 
of the City of Petersburg, who ,vas clnly designated to pre-
side, and presided, at the trial and ]waring of this cause, was 
lodg·ed and filed with me as Clerk of the Circuit Court oi' 
Sussex County, on the 11th clay of November, 1941. 
JESSE HARGRAVE 
rnerk of the Circuit Court of 
Sussex County. 
A Copy-Teste : 
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